Guidance on procurement regulationsto be promulgated in
accordance with article 4 of the UNCITRAL Model Law on
Public Procurement

I ntroduction

1. The 2011 UNCITRAL Model Law on Public Procurerten(article 4)
envisages that enacting States will promulgate yprment regulations to fulfil the
objectives and to implement the provisions of theddl Law. The purpose of the
procurement regulations is to complete the legistat framework for the
procurement system, both to fill in the details pfocedures authorized by the
Model Law and to take account of the specific, pllgschanging, circumstances at
play in the enacting State.

2. Various provisions of the Model Law expresshdioate that they should be
supplemented by procurement regulations. Furtheemdhe enacting State may
decide to supplement other provisions of the Modalv even though they do not
expressly refer to the procurement regulations. blsth cases, the procurement
regulations should not contradict the Model Lawumdermine the effectiveness of
its provisions.

3. The main examples of procedures for which thebetation of more detailed
rules in the procurement regulations may be usefidiude: the manner of
publication of various types of information (argsl 5, 6, 18 (2), 23, 33 (1)
and 34 (5)); measures to secure authenticity, nityegand confidentiality of

information communicated during the procurementcgexdings (article 7 (5));
grounds for limiting participation in procuremerar{icle 8); calculation of margins
of preference and application of socioeconomic gel in evaluation of

submissions (article 11); estimation of the valuetlee procurement (article 12);
requirements as regards the duration of a stahdséitiod (article 22 (2) (c));

requirements as regards the documentary recordazfupement proceedings (article
25 (1) (w) and (5)); the maximum duration of clode@mework agreements (article
59 (1) (a)); code of conduct (article 26); and liation of the quantity of

procurement carried out in cases of urgency usingpetitive negotiations or
single-source procurement (that is, the quantityinsted to that required to deal
with the urgent circumstances) (see the commentarthe relevant provisions of
article 30 (4) and (5) in the Guide).

4. In addition to the use of regulations as a maifébest practice, failure to issue
procurement regulations as envisaged in the ModaV Inay deprive the procuring
entity of authority to take the particular actioims question. These cases include:
limitation of participation in procurement proceeds (article 8); authority and
procedures for application of a margin of prefemim favour of domestic suppliers
or contractors (article 11); and use of requestduootations, since that method of

1 Official Records of the General Assembly, Sixty-sixth Session, Supplement No. 17 (A/66/17),
annex I.



procurement may be used only for procurement whesee is below threshold
levels set out in the procurement regulations ¢&tR9 (2)).

5. As noted in the Guide to Enactment of the Modew, adopted by the
Commission at its forty-fifth session, in 20%2reference to the “procurement
regulations” should be interpreted in accordancéhvihe legal traditions of the
enacting State; the notion may encompass any teel un the enacting State to
implement its statutes. Those legal traditions rabsp delineate issues that are more
commonly addressed through guidafcEhis document does not purport to address
these issues. It consolidates all provisions of Kedel Law and the Guide that
highlight the main issues that should be considdoedthe procurement regulations
in order to fulfil the objectives and to implemehe provisions of the Model Law.

6. The relevant provisions are grouped per subjéatst, general subjects are
discussed that are relevant to several articlestlhed Model Law (such as

socioeconomic policies, classified information).igtis followed by the discussion

of subjects relevant to specific articles of Chapgtef the Model Law, in the order

of articles of that Chapter. The discussion of ésuelevant to various methods and
techniques of procurement is grouped per a methatl tachnique of procurement.

The document is finalized by issues highlighted fine procurement or other

applicable regulations in the context of challemgeceedings.

7. Since the document addresses only main issuess not intended to be
exhaustive as regards issues to be addressed imprih@irement regulations. In
particular, consistent with the scope of the ModaWw and the Guide to Enactment,
this document does not address issues of procutterpéamning and contract
management other than those directly relevant ® plrtinent provisions of the
Model Law. Detailed regulation of these phases ltd procurement cycle in the
procurement regulations of the enacting States bewarranted.

8. In addition, as noted in the Guidethe Model Law and the procurement
regulations to be promulgated in accordance with dtticle 4 alone are not
sufficient to ensure the effective functioning diet procurement system of the
enacting State. Some measures are to be takerhar btanches of law while others
are of an institutional and administrative natufée Guide notes measures that are
to be taken outside the procurement law framewarkoider to ensure effective
implementation of the Model LaW.These measures are not discussed in this
document.

2 |bid., Sixty-seventh Session, Supplement No. 17 (A/67/17), para. 46. The text of the Guide is
available at the date of this document from
www.uncitral.org/uncitral/en/uncitral_texts/procarent_infrastructure/2012Guide.html.

3 Para. 2 of the commentary to article 4.

4 Paras. 58-81 of Part I.
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General subjects

Socioeconomic policiesin procurement

9. Socioeconomic policies that can or must be paosthrough procurement are
to be set out in the procurement regulations orotrovisions of the law of the
enacting State (see article 2 (o) of the Model Lathyperlink*] and the
commentary in the Introduction to Chapter I, andhie commentary to articles 2 (o)
and 8-11, in the Guide).

10. Where they are to be set out in the procuremegtlations, the latter must
address, inter alia, and as applicable:

(a) Situations in which the procuring entity may onust limit the
participation of certain categories of suppliers oontractors in procurement
proceedings (e.g. declare procurement domestic)dshe article 8 and the relevant
commentary);

(b) Any margin of preference that can be applied the benefit of domestic
suppliers or contractors or for domestically progldgoods or any other preference
when evaluating submissions, and the method ofcékulation and application
(see article 11 and the relevant commentary);

(c) Any socioeconomic policies that can or mustfaetored in qualification
requirements (e.g. environmental, ethical and o#tandards), in the description of
the subject matter of the procurement, and in thgigh of evaluation criteria (i.e. to
give credit for compliance with socioeconomic p@ik beyond any required
minimum) (see articles 9-11 and the relevant contaugn);

(d) A particular socioeconomic policy that will gtify the use of single-
source procurement (see article 30 (5) (e) ande¢hevant commentary);

(e) Constraints on procuring entities, in partaauby prohibiting the ad hoc
adoption of policies at the discretion of the prong entity.

11. Where these policies are not set out in thecymament regulations, the
procurement regulations should at least direct eemdo other relevant laws and
rules, so that the procuring entities are awareany mandatory socioeconomic
criteria to be applied and of the extent of theiiscdetion in applying other

socioeconomic criteria while suppliers or contrastare assured that application of
socioeconomic policies in the procurement of thactimg State is taking place on a
transparent and objective basis.

12. The Guide alerts enacting States about imptioatof pursuing socioeconomic
policies in procurement and cautions against priogid a broad list of
socioeconomic criteria or circumstances in whichmargin of preference may be
applied®

6 Paras. 9-27 of Part I, paras. 26-33 of the Intdibn to Chapter |, and paras. 7-13 of the
commentary to article 11.



Classified infor mation

13. The authority granted to procuring entities tike special measures and
impose special requirements for the protection laksified information, including

granting public disclosure exemptions, applies otdythe extent permitted by the
procurement regulations or by other provisions aiv|of the enacting State
(see article 2 (l) and the relevant commentary).

14. When the procurement regulations address thesges, they must identify
types of procurement in which the procuring entitpy or must take measures and
impose requirements for the protection of clasdifiaformation. In addition, the
procurement regulations must address, inter alia:

(a) Measures that may be taken. Examples of thasuores that may be
invoked include the protection of certain parts the record from disclosure,
exemptions from a public notice of the procuremand contract award, and the use
of direct solicitation (see articles 7 (3) (b), 225 (4) and 35 (2) and the relevant
commentary); and

(b) Requirements that may be imposed to proteassified information on
suppliers and contractors and subcontractors, sschertain methods and tools for
transmission of information (e.g. encryption) (sEicles 7 (3) (b) and 24 (4) and
the relevant commentary).

L ow-value procurement

15. Article 22 (3) (b) exempts low-value procuremefiom the mandatory

application of a standstill period and article @3 exempts such procurement from
the requirement for public notice of the contrastaad. (Chapter Il also contains an
upper threshold for the use of request for quotsiander article 29 (2).) In all

these cases, the Model Law defers to the procuremsgulations the identification

of the threshold to be applied. This is becausis itot possible for the Model Law
to set out a single threshold for low-value procoeat that will be appropriate for
all enacting States, and the appropriate threshfddsach State may change with
inflation and as other economic circumstances alsange. It is for the body that
issues the procurement regulations to considermfigopriate value or values for all
such thresholds.

16. In other instances where references to lowe/gluocurement are found, the
Model Law does not require explicit thresholds Ire tprocurement regulations. For
example, invitations to pre-qualification and teridg proceedings need not be
published internationally where the procuring gntiecides that, in view of the low
value of the subject matter of the procurement,yodiomestic suppliers or
contractors will be interested in presenting sulsioiss (articles 18 (2) and 33 (4)).
In addition, one of the grounds justifying the usfeone type of restricted tendering
and direct solicitation in request for proposal®gadures is that the time and cost
required to examine and evaluate a large numberswafmissions would be
disproportionate to the value of the subject mattef the procurement
(see articles 29 (1) (b) and 35 (2) (b) and thevaht commentary).



17. The agency or body issuing the procurement lagigins should consider the
appropriate approach to what is treated as “lowr®alprocurement, notably as to
whether there can and should be one amount beloiwshwirocurement is treated as
low-value. For example, should the procurement laipns fix one threshold for all

instances where the procurement law refers to avalwe threshold (including the

upper limit for the use of request for quotationshether that value should apply to
all instances of “low-value procurement” referendesind in the law (even those
that do not contain explicit references to a lovdeathreshold, as explained above),
or whether circumstances indicate that differentesholds and amounts are
appropriate.

Fees charged for participating in the procurement proceedings

18. As noted in the Guidéjdeally, no fees should be charged for accessanai,
use of, the procuring entity’s communications syste The procurement regulations
should therefore discourage such fees as a disiiveerto participate in the
procurement proceedings, contrary to the principd@sl objectives of the Model
Law. Where the decision is to charge fees for the of the communications system,
the procurement regulations should require that fee must be transparent,
justified, reasonable and proportionate and notrétisinate or restrict access to the
procurement proceedings. The procurement regulatimay require publicizing the
amount of the applicable fee and justifications &drarging it, and identify it as a
temporary measures (e.g. until costs of introdudimg new communications system
are recovered).

19. The related issue is charging fees for obtainine pre-qualification and/or
solicitation documents. When a price is chargeddbtaining those documents, the
procurement regulations must contain provisionsven¢éing the procuring entity
from applying excessively high charges for the duoents. They could do so by
requiring that the price to be charged for the doents is to enable the procuring
entity to recover its costs incurred in fact in piding the documents, for example,
by printing and mailing them. The procurement regioins should illustrate what
should not be attempted to be recovered through phiee charged for the
documents, such as development costs (includingudtancy fees and advertising
costs).

I ssues of outsourcing and centralized purchasing

20. The procurement regulations should address umessin the design and the
use of the procurement system that may produceridis@atory impact and other

undesirable consequences. Approaches to the desidrthe use of the procurement
system, such as any involvement of third partieshimm design of the communication
system and the use of proprietary systems, woulde ha direct impact on the

participation of suppliers or contractors in theoqurement proceedings. They
would also affect such decisions across the pranarng system as charging fees for
the use of the procurement system as well as asdsof the procuring entities on

their procurement strategies generally and in iitial procurement.

7 Para. 12 of the commentary to article 7.



21. The procurement regulations must specificallgdrass the issues of
outsourcing of procurement functions, in particuteaks of organizational conflicts

of interest if third-party IT and service providease remunerated on a fee-per-use
basis for the maintenance and operation of e-pwioga platforms, such as

electronic reverse auctions (ERAs) or open framéwagreements, outsiders’
influence on procurement strategies and problem¢h viduilding and retaining

sufficient skills and expertise in the procuringtigh needed among others for
supervision of the activities of such third-partyopiders.

22. Where centralized purchasing agencies act astagor one or more procuring
entities and centralized purchasing is encouragediltow for the economies of
scale, the procurement regulations must ensure ghelh arrangements can operate
in a transparent and an effective fashion. The prement regulations should put
measures for assessing the relative merits of fuglkchasing, standardization and
accommodating different needs for individual praguents and across sectors of
the overall government procurement market. They ukhoaddress issues of
organizational conflicts of interest (centralizedirghasing entities may have an
interest in increasing their fee earnings by kegpprices high and promoting
purchases that go beyond the needs of the procwmigy). Where the centralized
purchasing agency undertakes planning for futurecprement, the procurement
regulations must call for a closer interaction bedw the agency with the likely
end-users before the procedure commences to altowafbetter decision on the
appropriate extent of standardization and accommioglavarying needs (the quality
of information from the end-users will be criticdlhe needs of individual ministries
or agencies may themselves not be identical, with result that some obtain better
value for money than others if those needs are dstatized without sufficient
analysis.)

Subjects to be addressed in procurement regulations in the
context of specific articles of Chapter | of the Model Law
(General provisions), in the order of articles

Article 5. Publication of legal texts

1. The procurement regulations must specify the meanand medium of
publication of legal texts covered by paragraph ¢f)article 5 or refer to legal
sources that address publicity of statutes, regudatand other public acts. If the
manner and the medium are to be specified in tleyrement regulations, the latter
must also:

(a) Provide for a centralized medium and manner pablication at a
common place, readily and widely accessible (thiéi¢ial gazette” or equivalent);

(b) Specify that information posted in a singlenttalized medium must be
authentic and authoritative and have primacy ovdorimation that may appear in
other media. It must also remain readable, compreb& and capable of
interpretation and retention;

(c) Establish rules to define the relationship tfat single centralized
medium with other media where such information nagpear and provide for rules
of publication in other official media (e.g. proftion of publication in different



media before information is published in the celiged medium, and the
requirement that the same information publishedlifferent media must contain the
same data);

(d) Address the subject of fees (as in sectiob labove, ideally, no fees
should be charged for access to laws, regulationt @ther legal texts of general
application in connection with procurement covebsdthe procurement law, and all
amendments thereto).

2.  The procurement regulations must also spell ¢he meaning of the
requirements for documents promptly to be made éasible” and “systematically
maintained”. In practical terms, the requirementr fthe information to be
“accessible” means that the information must beabdp of being accessed, and read
without having to request access. It implies pro@ctictions from designated State
authorities (such as publication in official medi&) ensure that the intended
information reaches the public. The requirement fgystematic maintenance”
means that the designated State authority mustrernbat the information is in fact
up-to-date and so reliable: the manner in whicls tibligation is discharged should
be itself documented so that compliance can be topel.

3. If the enacting State wishes to encourage theligation of other texts of

relevance and practical use and importance to smspland contractors (such as
procurement guidelines or manuals and other doctsn#rmat provide information

about important aspects of domestic procurementtipes and procedures and may
affect the general rights and obligations of sugqsi and contractors), the
procurement regulations should specify such addéiotexts and conditions of

publication that should apply to them.

4. Unless this is already addressed in other prowss of law of the enacting
State, the procurement regulations must specifyclvi8tate organs are responsible
for fulfilling the obligations under this article.

Article 6. Information on possible forthcoming procurement

1. The procurement regulations should address thesirable content of
information intended to be published under thec#eti The Guide notes in this
respect that making available abundant, irrelevanmisleading information, rather
than carefully planned, useful and relevant infotior may compromise the
purpose of issuing this type of informati8riExamples of information to be included
are: a time frame that information regarding plahn@ocurement should cover,
which may be a half-year or a year or other perithe; content of an advance notice
of possible future procurement; and difference leetwvthis type of notice and other
types of advance notices of the procurement, sigch aotice seeking expressions of
interest that is usually published in conjunctionithw request-for-proposals
proceedings or an advance notice of the procuremeqtired in most cases of
direct solicitation under articles 34 and 35 of Medel Law.

2.  The procurement regulations should also addresiser conditions for
publication, such as the place and means of puhblslinformation, taking into
account issues highlighted for the procurement lagans under article 5 above.

8 Para. 2 of the commentary to article 6.



3. Consistently with what is said in the Guide dmistpoint? the procurement
regulations should avoid imposing a requiremenpuablish this type of information.
The procurement regulations should instead stiputhe default rule to publish this
type of information, unless there are consideraiamdicating to the contrary: it
should be left to the procuring entity to decide artase-by-case basis on whether
such information should be published.

4. The procurement regulations may provide incegiyor publication of such
information, such as a possibility of shorteningeriod for presenting submissions
in pre-advertised procurements. The procurementlatigns may also refer to cases
when publication of such information would in pattiar be desirable, such as when
complex construction procurements are expected dwenw procurement value
exceeds a certain threshold.

Article 7. Communicationsin procurement

1. The procurement regulations are to explain tbhéons “in common use” and

“fully and contemporaneously” in the requirementt the article that means of
communication must be in common use by supplierscontractors concerned
(e.g. that allow efficient and affordable connettivand interoperability) and that
the means of communication used in meetings mustddition be capable of
ensuring full and contemporaneous participationniaetings, i.e. ability to follow

all proceedings of the meeting and to interact witther participants when

necessary (see article 7 (4)). The procurement latigns must address
characteristics of means of communication that banused by the procuring entity
in particular types of procurement to satisfy thasguirements. Alternatively, the
procurement regulations may illustrate by practieahmples and references which
technological solutions existing in the enactingt8tat a given time would meet
those requirements and how. Another approach wdud for the procurement
regulations to require, where the decision is magethe procuring entity to use
non-paper-based means of communication, the use spécific means of

communication that would meet these requirementshef Model Law, in the light

of prevailing conditions in the enacting State ay &ertain point of time.

2.  The procurement regulations should establisharcleules as regards
requirements for “writing”, “signature”, “authenttg”, “security”, “integrity” and
“confidentiality” of submissions and when necessdgvelop functional equivalents
for the non-paper-based environment. They shoukb address legal solutions
aimed at achieving adequate usability, reliabilitygceability and verification of
information generated in the procurement proceesliagd securing the authenticity,
integrity and confidentiality of such informatiors appropriate. Caution should be
exercised not to tie legal requirements to a gistate of technological development
and not to impose higher security measures thaeraibe would be applicable in
the paper-based environment since these measuresliseourage the participation
of suppliers or contractors in non-paper-based pr@nent.

3. Other specific issues to be addressed in thecusemnent regulations are:
(a) the scope of the exceptions in paragraph (2)thd article to the form
requirement and the practical implementation of thevisions; and (b) issues

9 Para. 7 of the commentary to article 6.



arising from the use of more than one form and rmeah communication in any
given procurement proceedings.

4. As the Guide note¥) other aspects and relevant branches of law aevaat

to article 7, in particular those related to eleoic commerce, records management,
court procedure, competition, data protection andnfidentiality, intellectual
property and copyright. In addition, reliability gfrocurement proceedings should
be addressed as part of a comprehensive good gaveznframework dealing with
personnel, management and administration issuethenprocuring entity and the
public sector as a whole.

Article 8. Participation by suppliers or contractors

1. The procurement regulations or other provisiofdaw of the enacting State
must set out the exceptional conditions under whind procuring entity may limit
the participation of certain categories of suppier contractors in procurement
proceedings.

2.  As noted in the Guid&} a decision to impose a limitation on participation
procurement proceedings may be taken in differéntatsons. Such a situation may
arise because of socioeconomic policies of theeStatg. set-aside programmes for
small and medium-sized enterprises (SMEs) or estifrom disadvantaged areas) as
noted in section II.A above. Other issues of concer the State, such as safety and
security, may justify the limitation of participati, for example because of the
implementation of United Nations Security Councilsanctions regimes. The
application of the article would therefore not nesarily lead to the limitation of
participation on the basis of nationality (suchtasthe domestic procurement). The
procurement regulations should address the varddtysituations intended to be
covered by this article as explained in the Guide.

3. As further noted in the Guidé&, an enacting State, when formulating policies
involving exceptional measures under article 8, hamsider their consequences in
the light of the State’s international obligationgking into account that any
limitation of participation of suppliers or conttacs in procurement proceedings
risks violating free-trade commitments of Statesdem relevant international
instruments, such as the Agreement on GovernmemtuPement of the World Trade
Organization (WTO GPA}3

4. The procurement regulations may provide for mga of a declaration to be
issued by the procuring entity under paragraph dB}he article. They may also
specify the time frame within which the procuringtiéy must provide its reasons
for limiting the participation of suppliers or caattors in the procurement
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Para. 13 of the commentary to article 7.

Para. 2 of the commentary to article 8.

Para. 7 of the commentary to article 8.

The plurilateral Agreement on Government Procugetof the World Trade Organization (the
GPA), negotiated in parallel with the Uruguay Roundl994, and entered into force on

1 January 1996. On 15 December 2011, negotiatashed an agreement on the outcomes of
the renegotiation of the GPA. This political deoisiwas confirmed, on 30 March 2012, by the
formal adoption of the Decision on the Outcomeshaf Negotiations under Article XXIV:7 of
the Agreement on Government Procurement (GPA/1R8)h texts are available at
www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm.



proceedings to a person upon his/her request, qsreel under paragraph (5) of the
article.

5. In the context of paragraphs (4) and (5) of ticle, the procurement
regulations may impose on the procuring entity guieement to substantiate the
reasons and circumstances on which it relied in ingpkits decision to limit

participation with legal justifications.

Article 9. Qualifications of suppliersand contractors

1. Unless other provisions of law of the enactintat& already do so, the
procurement regulations must specify ethical anldeotstandards applicable in the
enacting State that are appropriate and relevanthen circumstances of various
types of procurement (see paragraph (2) (b) of #rtcle and the relevant
commentary).

2. They should also specify appropriate documentayidence or other
information that may be requested by the procuramgity for ascertainment of
qualifications of suppliers or contractors (seeagaaph (3) of the article and the
relevant commentary). Such documentary evidence womyprise audited annual
reports (to demonstrate financial resources), itbmees of equipment and other
physical facilities, licences to engage in certgipes of activities and certificates of
compliance with applicable standards and confirmlieggl standing.

3. The procurement regulations may also specifjcalithorize a self-declaration
from suppliers or contractors that they are quadifito participate in the given
procurement proceedings. In such case, the proantemegulations should specify
situations when such self-declaration would be isigiht. For example, it may be
sufficient to rely on this type of declaration dtetopening of simple stand-alone
ERAs as long as it is envisaged that a proper iatibn of compliance of the
winning supplier or contractor with the applicabd@alification criteria will take
place after the auction.

4. In some jurisdictions, standard qualificationquéements are found in
procurement regulations, and the pre-qualificapoae/selection/solicitation
documents may simply cross-refer to those regutatid-or reasons of transparency
and fair, equal and equitable treatment, the Mddek requires all requirements to
be set out in the relevant documents (see paragfdphof the article and the
relevant commentary); however, the policy goalspafagraph (4) may be satisfied
where the documents refer to the qualification iezjuents in legal sources that are
transparent and readily available (such as by usipgerlinks). The procurement
regulations must authorize this approach if itppropriate in the enacting State.

5.  The procurement regulations must authorize oquire the use of any
qualification criteria, requirement or procedurédmtt are not objectively justifiable
and discriminate against or among suppliers or remor for the procuring entity to
be able to use such criteria, requirement or prooesl in the ascertainment of
qualifications of suppliers or contractor (see paaph (6) of the article in
conjunction with article 8 (see above for the lgttand the relevant commentary).
They could also provide examples of other requinet®eémposed by the procuring
entities in practice that may intentionally or inadtently distort or restrict
participation by suppliers or contractors in th@grrement proceedings, and should
therefore be avoided.
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6. The procurement regulations may provide exampfematerially inaccurate or
materially incomplete information that would permthe procuring entity to
disqualify the supplier or contractor submittingclsuinformation (see paragraph (8) (b)
of the article and the relevant commentary).

7. The procurement regulations may restrict theliappon of paragraph (8) (d)

by specifying that in most procurement (with theception perhaps of complex and
time-consuming multi-stage procurement), the rewordtion of the qualifications

of suppliers or contractors that have been preifiedl at a later stage of the
procurement proceedings should take place only wébpect to the supplier or
contractor presenting the successful submissioa fsgagraph (8) (d) of the article
and the relevant commentary).

8. Other branches of law are relevant to the imgletation of article 9, in

particular those related to insolvency, taxatiom d&galization as well as corporate
and criminal law. Compliance with other standargglecable in an enacting State
referred to in paragraph (2) (b) of the article mawyolve security clearances,
environmental considerations, international labéaw and human rights standards
and sustainability issues outside the procuremeaw Iframework. Coherence
between the procurement regulations and regulatibas may exist in such other
branches of law must therefore be ensured.

Article 10. Rules concer ning description of the subject matter of the procurement
and the terms and conditions of the procurement contract or framework
agreement

1. The procurement regulations must specify siarsti where a detailed
description of the subject matter of procurementthst outset of the procurement
proceedings would not be possible and the procuengty would therefore be
permitted to provide the minimum requirements iastgfor example, in request-
for-proposals-with-dialogue proceedings and framdwagreement procedures)
(see paragraph (1) (b) and the relevant commentary)

2. The procurement regulations must authorize quire the use of any criteria,
requirement or procedures that may restrict thetigpation of suppliers or

contractors in or their access to the procurememtcgredings for the procuring
entity to be able to use such criteria, requirem@mmprocedures in the description of
the subject matter of the procurement and/or exation of submissions

(see paragraph (2) of the article in conjunctiorthwarticle 8 (see above for the
latter) and the relevant commentary). They coulsoaprovide examples of other
requirements imposed by the procuring entities riacfice that may intentionally or
inadvertently distort or restrict participation ksuppliers or contractors in the
procurement proceedings, and should therefore balad.

3. The procurement regulations may usefully disciings extent of the procuring
entity’s discretion to use trademark or trade napa&tent, design or type, specific
origin or producer in the description of the sulbjenatter of the procurement
(see paragraph (4) of the article and the relevarhmentary). They should: (a)
address very narrow circumstances described ingpaph (4) of the article that
authorize such use (where there is no other sefiity precise or intelligible way of
describing the characteristics of the subject matfethe procurement); (b) call for
output-based description as a general rule; (c)hasize the need to describe the
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salient features of the subject matter being sowgidre the input-based description
must be used; and (d) require to include the wdodsequivalent” in the description
of the subject matter of procurement where refegete trademark or trade name,
patent, design or type, specific origin or produd¢grunavoidable or desirable in
order to improve suppliers’ or contractors’ understing of the procuring entity’s
needs. As the Guide notes, where there is a gdpars¢d industry standard (which
may be reflected in standardized trade terms), fggng the use of a brand name or
a trademark instead of a very long and technicakdption may improve suppliers’
or contractors’ understanding of the procuring trdi needs. However, in such
cases, monitoring of the procuring entity’s willimgss to accept equivalents will be
a necessary safeguard, and guidance on how suppber contractors are to
demonstrate equivalence, and objectivity in thigarel, will be required# The
procurement regulations should therefore addresyswaf demonstrating and
assessing equivalence and require the procurinigyentaccept equivalents.

4. The procurement regulations shall set out statided features, requirements,
symbols and terminology to be used by the procuramgity in formulating the
description of the subject matter of the procureimen refer to the source where
such standardized features, requirements, symhbudsterminology could be found.
The same applies to standardized trade terms amtiatdized conditions to be used
by the procuring entity in formulating the termsdaconditions of the procurement
and the procurement contract or the framework agesg and in formulating other
relevant aspects of various procurement documehesy should be set out in the
procurement regulations or the latter should reéfethe source where they could be
found. (See paragraph (5) of the article and thevent commentary.)

Article 11. Rules concerning evaluation criteria and procedures

1. The procurement regulations may expand or deta@ illustrative list of
evaluation criteria provided for in paragraph (2)tlee article. They should however
avoid setting an exhaustive list of evaluation enia or requiring the use of a
specific criterion or a group of criteria, otherath price, since not all evaluation
criteria would be applicable in all situations aihdvould not be possible to provide
for an exhaustive list of evaluation criteria fdt gypes of procurement, regardless
of how broadly they are drafted. The approach & Model Law, as stated in the
Guide, is that procuring entity can apply evaluatigriteria even if they do not fall
under the broad categories listed in paragraph df2the article as long as the
evaluation criteria meet the requirement set oupamagraph (1) of the article —
they must relate to the subject matter of the present!S The procurement
regulations may however call for issuance by destigd authorities of rules and/or
guidance to assist procuring entities in designiagpropriate and relevant
evaluation criteria.

2. The procurement regulations should address tgtus where evaluating the
experience, reliability and professional and mamajecompetence of the supplier
or contractor and of the personnel to be involvedioviding the subject matter of
the procurement will be relevant (see paragraph (@) of the article and the
relevant commentary). This would be typically imuest-for-proposals proceedings

14 Para. 5 of the commentary to article 10.
15 Para. 3 of the commentary to article 11.
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because the latter have traditionally been usedpfocurement of “intellectual type

of services” (such as architectural, legal, medicahgineering). In this type of

procurement, the cost is not a significant evahrattriterion. Instead, the emphasis
will be placed on the service-provider’s experieraned reliability for the specific

assignment, the quality of the understanding of aksignment under consideration
and of the methodology proposed, the qualificatjopsofessional and managerial
competence of the key staff delivering the servitansfer of knowledge, if such

transfer is relevant to the procurement or is acHje part of the terms and

conditions of the procurement, and when applicathe, extent of participation by

nationals among key staff in the performance ofdbevices.

3. The procurement regulations should clarify thiase evaluation criteria may
be in addition to a minimum requirement for ski&id experience expressed as
gualification criteria under article 9. Whereas bytue of article 9 the procuring
entity will reject proposals of suppliers or cormtiars that do not meet a minimum
requirement for skills and experience, the proogiramtity will evaluate skills and
experience of qualified suppliers or contractorsndted to the dialogue stage: the
procuring entity will be able to weigh, for examplée required experience of one
service provider against experience of others amdhe basis of such a comparison,
it may be more, or less, confident in the abilitf @ne particular supplier or
contractor than in that of another to implement theject. The procurement
regulations should therefore explain the use of¢heriteria as minimum standards
in ascertainment of qualifications of suppliers ammtractors under article 9 of the
Model Law and the use of these criteria underdrample articles 11 and 49 that
would lead to the assessment by the procuring yentit these criteria on a
competitive basis.

4. Unless this is done in other provisions of laW the enacting States, the
procurement regulations must set out any exceptionteria that procuring entity is

authorized or required to take into account in eatihg submissions, which will

ordinarily not relate to the subject matter of tipeocurement and will thus

unlikely be permitted as evaluation criteria undearagraph (2) of the article

(see paragraph (3) (a) of the article and the miexcommentary. See also under
“Socioeconomic policies in procurement” in sectibrA above). In specifying such

criteria, references to broad categories, such asgir@anmental considerations,

should be avoided since an overlap with criteriaected by paragraph (2) of the
article may occur. For example, the environmentguirements for the production
of the subject matter of the procurement relatesthat subject matter, and can
therefore be included as an evaluation criteriondarn paragraph (2): no

authorization under the procurement regulationsotiter laws is required. Some
other environmental considerations are not so edldtut may need to be considered
if this is required or authorized by law of the etiag State

5. The procurement regulations should also regulabev the criteria under

paragraph (3) (a) may be used in individual promeasts to ensure that they are
applied in an objective and transparent mannerceSienvironmental standards in
particular may have the effect of excluding foreiguppliers or contractors (where,
for example, national standards are higher thamsdharevailing in other States), the
procurement regulations should address, or califsuance of specific guidance on,
the use of environmental standards to ensure thatuping entities may apply such
standards without risk of disruptive challenge paares.
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6. Unless addressed in other provisions of law bé tenacting States, the
procurement regulations must authorize or requine use of any margin of
preference that can be applied for the benefitahestic suppliers or contractors or
for domestically produced goods or any other pmyiee when evaluating
submissions (see paragraph (3) (b) of the articlé the relevant commentary. See
also under “Socioeconomic policies in procuremeint”section II.A above). The
procurement regulations should establish criter@a@ fdentifying a “domestic”
supplier or contractor and for qualifying goods ‘@®mestically produced” (e.g.,
that they contain a minimum domestic content orugeaadded). In this regard, the
provisions of the WTO GPA on offsets and price prehce programmes, available
as negotiated transitional measures to developiognities, may assist States in
understanding how the concepts of “domestic” sugplior contractors and “local
content” have been applied in practice.

7. Furthermore, the procurement regulations shdildhe amount of the margin
of preference, which might be different for diffatesubject matter of procurement
(goods, construction and services). They must glswvide for a method and rules
concerning the calculation and application of a gmarof preference. (Various
publicly-available sources, including those of WWerld Bank, provide examples of
applying margins of preference in practice.) Thaetmed of calculation and
application may envisage applying a margin of prefee to price or the quality
factors alone or to the overall ranking of the sidgmion when applicable; the
enacting State will wish to decide how to balanaeldy considerations and the
pursuit of socioeconomic policies. As noted in tBaidel® the cumulative effect of
application of socioeconomic criteria and margirfs poeference and the risks of
inadvertent duplication should be considered cdhefu

8. The procurement regulations must provide ansitltive list of situations
where expressing all non-price evaluation critariamonetary terms would not be
practicable or appropriate, such as in requestpfoposals with dialogue (article 49
of the Model Law). The procurement regulations masso spell out ways of
guantifying non-price evaluation criteria in monsgtaterms where to do so is
practicable. (See paragraph (4) of the article #ma relevant commentary.) They
should also address situations where the procugimtgy may list evaluation criteria
in descending order of importance (see paragraph(¢p of the article and the
relevant commentary), such as in request-for-prafsewith-dialogue proceedings
under article 49 of the Model Law.

16 Para. 9 of the commentary to article 11.
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Article 12. Rules concerning estimation of the value of procurement

The procurement regulations should elaborate onrtdes on estimation of the

value of the procurement. They should in particdkarify how a series of repeated

low-value procurements over a given period showdaggregated for the purposes
of applicable thresholds. They should also provéssential safeguards against the
artificial division of the subject matter of the qmurement for the purpose, for

example, of justifying the use of restricted tendgron the ground set out in

article 29 (1) (b), i.e. that the time and costuieed to examine and evaluate a large
number of tenders would be disproportionate to vh&ue of the subject matter of

the procurement.

Article 13. Rules concerning the language of documents

1. In States in which solicitation documents argued as a rule in more than one
language, the procurement regulations should ireladule, unless the procurement
law of the enacting State already does so, to ffextethat a supplier or contractor
should be able to base its rights and obligationsegher language version. The
procuring entity may also be called upon to makecli¢ar in the solicitation
documents that both or all language versions areqfal weight, or whether any
language is to prevail in cases of inconsistency.

2.  Where the text in square brackets in the firaragraph of the article is
retained, the procurement regulations should spemiemptions to the general rule
to publish documents issued by the procuring eritityhe procurement proceedings
in a language customarily used in internationati¢raThose exemptions encompass
the circumstances referred to in article 33 (4):méstic procurement (see the
commentary to article 8) and low-value procuremeatere, in the view of the
procuring entity, only domestic suppliers or cowotoas are likely to be interested in
presenting submissions. (See section II.C of thigudnent for the discussion of
issues to be addressed in procurement regulationshé context of low-value
procurement.)

Article 14. Rules concerning the manner, place and deadline for presenting
applications to pre-qualify or applications for pre-selection or for presenting
submissions

1. The procurement regulations may address legabeguences that may arise
out of non-compliance by suppliers or contractorghwthe procuring entity’s
requirements concerning the manner, place and deadlbr presenting applications
to pre-qualify or applications for pre-selection for presenting submissions (for
example, the procuring entity must return a subioisspresented late or that
otherwise does not comply with the applicable regmients (see for example
article 40 (3) and the commentary thereto)).

2. The procurement regulations must require thecymiog entity to ensure that
any changes to information covered by the articke @ be brought to the attention
of suppliers or contractors to which the pre-quadifion, pre-selection or
solicitation documents were originally provided €sgaragraph (5) of the article and
articles 15 (2) and 18 (6) and the commentary tiogrelf those documents were
made available to an unknown group of supplierscontractors (e.g. through a
download from a website), the procurement reguisiomust require that
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information on the changes made must, at a minimappear in the same place at
which they could be downloaded.

3. The procurement regulations should establishimnim periods of time that

the procuring entity must allow (particularly wheits international commitments
may so require) for suppliers or contractors to pare their applications or

submissions. These minimum periods should be astedd in the light of each

procurement method, the means of communication used whether the

procurement is domestic or international. Such dogemust be sufficiently long in

international and complex procurement to allow digyp or contractors reasonable
time to prepare their applications or submissiofise establishment of the ultimate
period in the context of each procurement is lgftta the procuring entity, taking

into account the circumstances of the given promem, such as the complexity of
the procurement, the extent of subcontracting gmied, and the time needed for
transmitting applications or submissions.

4. The procurement regulations should address t&tug when the extension of
the originally stipulated deadline is mandatory endhe law and where it is
permitted and would be desirable. The Model Lawurezp the procuring entity to
extend the deadline: (a) where clarifications ordifioations, or minutes of a

meeting of suppliers or contractors are provideardh before the submission
deadline; and (b) where any amendment to the inddion about procurement
published at the outset of the procurement rendbet information materially

inaccurate (see article 15 (3) and the commenthereto). In other cases, the
extension of the deadline is optional. To mitig#lte risks of abuse in the exercise
of the discretion by the procuring entity, the puoement regulations should
establish some measures of control. For example, the context of

paragraph (4) of the article, they could addressrctonstances beyond [the
supplier’'s or contactor’s] control” that would pewt one or more suppliers or
contractors from presenting their applications abreissions on time, how those
circumstances should be demonstrated, and the ldetaponse from the procuring
entity in such situations. While flexibility shouléhe preserved, such minimum
measures of control would help mitigate risks ofdaritism.

5. The procurement regulations may specify thatdktension of the deadline is
in particular desirable in situations where the qumng entity faces risks of
numerous challenges if it fails to extend the desl for example in cases of
failures in the procuring entity's communication sem. The procurement
regulations should regulate other aspects of fafduin communication systems and
the allocation of risks.

Article 15. Clarifications and modifications of solicitation documents

1. The procurement regulations must address thdicapipn of the article in

situations where the solicitation documents werevigted to an unidentified group
of suppliers or contractors (e.g. through the dmadl of documents from a
publicly-available website). They should specifattihe obligation of the procuring
entity to inform individual suppliers or contracsorof all clarifications and

modifications of solicitation documents applies ttee extent that the identities of
the suppliers or contractors are known to the prioguentity. Where they are not
known, the clarifications and modification must at minimum appear where
downloads were offered. The procurement regulationst therefore be clear that
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proactive actions are required from the side of pinecuring entity — permitting
suppliers or contractors to have access to clatibms or modifications upon
request would be inadequate: suppliers or contractwould have no way of
discovering that a clarification or modificationchheen made.

2. The procurement regulations must call for promagtions by the procuring
entity under this article so that clarificationsdamodifications could be taken into
account by suppliers or contractors in time befdhe deadline for presenting
submissions.

3. The procurement regulations must also address citncept of information
becoming “materially inaccurate”, referred to inrpgraph (3) of the article, and
differentiate it from the concept of “material clygsi occurring in the procurement.
While the former requires the publication of ameshdeformation in the same place
where the original information appeared and theemsion of the deadline for
presenting submissions, the latter would require ¢hncellation of the proceedings
and beginning of the new procurement. Both are sihoé&d concepts. If the
information as a result of changes made becameiciuifly inaccurate to
compromise the integrity of the competition and firecurement process, one may
say that the information became materially inactaur#éf as a result of such changes,
the pool of potential suppliers or contractors ffeeted (for example, as a result of
changing the manner of presenting submissions fpamer to electronic in societies
where electronic means of communication are noteguiead), it may be concluded
that a “material change” in the procurement hasmtaglace. A “material change” in
the procurement is also highly likely to arise wheais a result of clarifications and
modifications of the original solicitation documentthe subject matter of the
procurement has changed so significantly that thigirmal documents no longer put
prospective suppliers or contractors fairly on oetof the true requirements of the
procuring entity.

4. The procurement regulations, in the context afagraph (4) of the article,
should clarify that the provisions do not preverte t procuring entity from

addressing at the meeting with suppliers or comntracany requests for clarification
of the solicitation documents submitted to it eittefore or at the meeting, and its
responses thereto. The obligation to preserve thenymity of the source of the
request will apply to all such requests.

Article 16. Clarification of qualification information and of submissions

1. The procurement regulations must draw differebetveen this article and the
preceding article: whereas clarifications under pmneceding article are triggered by
suppliers or contractors, clarifications under thasticle are triggered by the
procuring entity. They should also clarify how arfications procedure under this
article is different from negotiations (the artickxplicitly prohibits negotiations
between the procuring entity and a supplier or rotbr with respect to
qualification information or submissions except fproposals submitted under
articles 49, 50, 51 and 52 of the Model Law (seeageaphs (4) and (5) of the
article)).

2.  The procurement regulations should address gdimttime when the need for
clarification of qualification information or subssions may arise in various
methods of procurement. They should also specify which methods of
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procurement some provisions of the article wouldt repply. For example,
paragraph (2) requires the procuring entity to eotrpurely arithmetical errors that
are discovered during the examination of submissiohhey however are not
applicable to some procurement methods, such a®daest for quotations where
correction of arithmetical errors would be prohduitunder article 46 (2), and to
request for proposals with consecutive negotiatioriere they would simply be
irrelevant since the financial aspects of proposaese crystallized during
negotiations. They would not apply either to thectaan stage of ERAs where
purely arithmetical errors may lead to the automasjection by the system of the
bid containing such an error or to suspension omimation of an auction under
article 56 (5).

3. The procurement regulations should provide forillustration of clarifications
permissible under the article. In particular, th&yould address risks of substantive
changes that may occur as a result of seeking ficlations or correcting
arithmetical errors, which is prohibited under ticle. Provision of an illustrative
list of prohibited changes would be desirable (dréicle refers in this context to
changes that would make an unqualified supplier contractor qualified or
unresponsive submission responsive and to chamgpgde).

4. The procurement regulations should build procaedsafeguards to mitigate
the risks of discriminatory practices, for examjg requiring the procuring entity
to put on the record any arithmetical errors disyed during the examination and
evaluation process and steps taken in connectitm them.

5.  The procurement regulations should address thanner of seeking
clarifications under the article, drawing on theo@edures for investigating
abnormally low submissions under article 20. The 0§ a written procedure must
be required pursuant to article 7 of the Model Law.

Article 17. Tender securities

1. The procurement regulations should stipulateesagustifying request for
tender securities and illustrate cases where aetesdcurity could be considered an
excessive safeguard by the procuring enfity.They should explain that
circumstances of some procurement may themselvies tfe required security to
the procuring entity, such as in ERAs. The relatisdue of the procurement may
also indicate that encouraging other measures toewe the desired discipline in
bidding may be the more appropriate course. Thecymeament regulations may
provide examples where alternatives to a tendewurs#tgc such as a bid securing
declaration should be considetédand where benefits of requesting tender
securities may be illusory, for example in requést proposals with dialogue or
ERAs where suppliers or contractors cannot be fbrt@ stay in the process of
dialogue or bidding (e.g. in ERAs, bidders cannetdbliged to change any aspects
of their bids and can simply abstain from the bidgi so the tender security may in
fact be worthless, or at best, not cost-effective.

2.  Where requesting tender securities may be jaesdtif the procurement
regulations should address how the requirement$ wirk in practice and its

17 For the guidance on this point, see paras. 45aofithe commentary to article 17 in the Guide.
18 See para. 12 of the commentary to article 1 henGuide.

18



implications on the bidding process, in particuldwe price of the tender. The
procurement regulations should also explain thatsame procurement methods
there could be a particular point in time when mesgfing tender securities may be
appropriate, for example, in two-stage tenderings thill be in the context of

presentation of final tenders rather than of inhitenders.

3. Where applicable, the procurement regulationsukh refer to any law of the
enacting State that prohibits the acceptance bypttoeuring entity of the tender
security that is not issued by an issuer in thecttng State. The procurement
regulations must call for prompt actions by thequming entity under this article.

Article 18. Pre-qualification proceedings

The procurement regulations are to stipulate thacelwhere the invitation to
pre-qualification is to be published (the officighzette or website). As explained in
section II.C above in the context of low-value proement, the procurement
regulations are to provide detail of how to interptlow-value” procurement for the
purpose of exempting it from the publication of mwitation to pre-qualification
internationally. The procurement regulations shoalslo explain in this context that
low value alone is not a justification for excludirinternational participation of
suppliers or contractors per se (by contrast wittimestic procurement set out in
article 8): international suppliers or contractecen participate in a procurement that
has not been advertised internationally if they dwose, for example, if they
respond to a domestic advertisement or one onrtteretl®

Article 19. Cancellation of the procurement

The procurement regulations should provide detagadiance to procuring entities
on the scope of their discretion to cancel the prement proceedings and potential
liability both under the procurement law and anyest provisions of law of the

enacting State that may confer liability for adnsimative acts.

Article 20. Rejection of abnormally low submissions

1. The procurement regulations must refer to applie law that may require the
procuring entity to reject the submission, for exden if criminal acts (such as
money-laundering) or illegal practices (such as -nompliance with minimum
wage or social security obligations or collusionk anvolved, and in doing so
differentiate those cases from those covered byattiele. They should also explain
the notion of abnormally low submission, in partaou in the context of
international bidding.

2. The procurement regulations must also reguldtechwtype of information the

procuring entity may require for the price explaoatprocedure referred to in the
article and in paragraphs 4 to 8 of the commentaryhe article in the Guide. The
procurement regulations may retain the flexibilityreject or accept the abnormally
low submission, which recognizes that the assessnoénperformance risk is

inherently highly subjective, or they may alternaty decide to circumscribe the
discretion to accept or reject such submissions.

19 In this context, see paras. 5 and 6 of the comargrio article 18 in the Guide.
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Article 21. Exclusion of a supplier or contractor from the procurement
proceedings on the grounds of inducements from the supplier or contractor, an
unfair competitive advantage or conflicts of interest

1. The procurement regulations should assist th@cyping entity in assessing
whether or not a factual basis for exclusion ofupmier or contractor from the
procurement proceedings on the basis of an induosem&n unfair competitive
advantage or conflicts of interest has arisen, tearg against any abusive
application of the article.

2.  The Model Law does not require definitions o€ thoncepts covered by the
article. If an enacting State decides to definenthé may wish to take into account
the considerations raised in the commentary toattiele in the Guide. Where there
are relevant legal definitions of these conceptarnnenacting State, the procurement
regulations should call for their dissemination @t of the legal texts governing
procurement in accordance with article 5 of the Mlotlaw. Where there are no
definitions, examples of what will and will not cstitute practices intended to be
covered by the article should be provided in thecprement regulations. For
example, the procurement regulations should prohidmnsultants involved in
drafting the solicitation documents from participgt in the procurement
proceedings where those documents are used. Theyuldshalso regulate
participation of subsidiaries in the same procunemeroceedings. In some
jurisdictions, practice is to define an inducemdnt reference to ade minimis
threshold; enacting States that wish to take tippraach are encouraged to ensure
that the threshold is appropriate in the prevaileigumstances.

3. References in the procurement regulations tcerottranches of law of the
enacting State, such as anti-monopoly legislatimost likely will be necessary to
avoid unnecessary confusion, inconsistencies ancoriect perceptions about
anti-corruption policies of the State.

Article 22. Acceptance of the successful submission and entry into force of the
procurement contract

1. The procurement regulations must establish thainmum duration of the

standstill period. A number of general considenasichould be taken into account
in establishing this minimum duration, includingetimpact that the duration of the
standstill period would have on the overall objees of the Model Law. Although

the impact of a lengthy standstill period on costauld be considered and factored
in by suppliers or contractors in their submissioasd in deciding whether to
participate, the period should be sufficiently lotg enable any challenge to the
proceedings to be filed. Enacting States may wislsdt more than one standstill
period for different types of procurement, reflectithe complexity of assessing
whether or not the applicable rules and procedinagse been followed, but should
note that excessively long periods of time may beppropriate in the context of
ERAs and open framework agreements, which preswpmpeedy awards and in
which the number and complexity of issues that banchallenged are limited. On
the other hand, the situation in infrastructure qur@ment may require a longer
period of consideration. The length of the starbdgteriod may appropriately be
reflected in working or calendar days, depending the length and likely

intervention of non-working days. It should be b®rim mind that the primary aim
of the standstill period is to allow suppliers antractors sufficient time to decide
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whether to challenge the procuring entity’s inteshdeecision to accept the
successful submission. The standstill period isrdfore, expected to be as short as
the circumstances allow, so as not to interfereulynavith the procurement itself. If
a challenge is submitted, the provisions in Chapdi of the Model Law would
address any suspension of the procurement procedumc other appropriate
remedies.

2.  The procurement regulations should illustrategemt public interest
considerations that may justify non-applicationtb&é standstill period and ensure
consistency in this regard with justifications ftifting the prohibition against
bringing the procurement contract into force undgicle 65 and justifications for
lifting automatic suspension under article 67 (seetion X below for the discussion
of these issues). As noted in connection with loale procurement in section II.C
above, the procurement regulations should also idensaligning the low-value
threshold that would exempt low-value procuremendnf application of the
standstill period under paragraph (3) (b) of agi2R with other thresholds, such as
those justifying an exemption from public noticescontract awards (under article
23 (2)) and the use of request-for-quotations pedoggs (under article 29 (2)).

3. The procurement regulations should indicate thge of circumstances in
which a written procurement contract may be requitaking into account that such
a requirement may be particularly burdensome faeifpn suppliers or contractors,
and where the enacting State imposes measuresréming the authenticity of the
signature. Similarly, the procurement regulationkowdd identify the type of
circumstances in which the approval by another auityr of the procurement
contract before its entry into force would be reqdi (e.g. only for procurement
contracts above a specified value).

4. The procurement regulations should guide theisitet on the appropriate
course of action when the winning supplier or caotor fails to enter into a
procurement contract when required, and discussdag abuse of the discretion
conferred to the procuring entity to cancel thequmement or to award the contract
to the next successful submission. The considerati@ised in the similar context
under articles 43 and 57 below are relevant here.

5. The procurement regulations may usefully discigssies of debriefing: while
maintaining it as an option for the procuring entthe procurement regulations may
emphasize the value of debriefing in particular time context of framework
agreements where repeated procurements can bdnafit improved submissions.
They should provide for the minimum safeguards aé grocess and transparency
and address those safeguards in particular in trdegt of the need to preserve
confidentiality of commercially sensitive informati during the debriefing®

20 For the guidance on the issues of debriefing,paas. 23 to 27 of the commentary to article 22
in the Guide.
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Article 23. Public notice of the award of a procurement contract or framework
agreement

1. The procurement regulations are to provide fog tmanner of publication of
information covered by the artiéle and regulate in detail the manner of periodic
publication of cumulative notices of awards undes framework agreement.

2. The procurement regulations will set out a manetvalue threshold below
which the publication requirement would not appln doing so, as noted in
section |I.C above, the procurement regulations tneusure consistency in treating
low-value procurement in the enacting State. Thecprement regulations could
usefully explain in this context that, while the emxption from publication in
paragraph (2) covers low-value procurement consrastarded under a framework
agreement, it is most unlikely to cover frameworreements themselves, as the
cumulative value of procurement contracts envisadedbe awarded under a
framework agreement would probably exceed any lahe threshold.

Article 24. Confidentiality

1. The procurement regulations must set out, if ot exhaustive list of
information covered by paragraph (1) of the artick least its legal sources, in
particular of such notions as information whose -distlosure is necessary for the
protection of the essential security interests fod £nacting State and information
whose disclosure may “impede fair competition”. $kenotions, if not regulated,
may be construed very broadly by the procuringtgrfir the purpose of exempting
certain information from disclosure on the grourfdconfidentiality. Other branches
of law may identify certain information as clasedi and the procurement
regulations must cross-refer to them; in other sashe procurement regulations
themselves should clearly limit the scope of théeveant notions referred to in
paragraph (1) of the article.

2. As noted in section II.B above, the procuremeatjulations may discuss
measures to be taken by the procuring entity wétbpect to suppliers or contractors
and their subcontractors to protect classified rimfation in the context of a specific
procurement additional to the general legal protectunder paragraph (1). The
procurement regulations should also explain sibretiwhen such measures may be
justified or required by law because of the semsithature of the subject matter of
the procurement or by the existence of classifiefbrmation even if the subject
matter itself is not sensitive (for example, whehe tneed arises to ensure
confidentiality of information about a delivery stule or the location of delivery),
or both. Cross-references in the procurement reéiguis to other branches of law
may be required.

Article 25. Documentary record of procurement proceedings

1. The procurement regulations should provide fabbust record requirements to
ensure accuracy and comprehensiveness of the ranoodder to make the use of

21 For the minimum standards for publication of thipe of information, see the commentary to
article 5 in the Guide.
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the records by aggrieved suppliers or contractoxs @ther competent bodies for the
purpose of challenge, audit, control and oversigiganingful and effective. They
must address such issues as the form and meanshich whe record must be
maintained, the time of putting information and downts on the record and the
scope of disclosure of the relevant informationtlwe record to various groups of
persons interested in gaining access thereto.

2. The procurement regulations should require thecyring entity to grant
prompt access to the relevant parts of the recdodsauthorized persons since
delaying disclosure until, for example, the entmtoi force of the procurement
contract might deprive suppliers and contractorsaaheaningful remedy. Since the
disclosure of some information (e.g. more detaileflormation concerning the
conduct of the procurement proceedings) may be lehgéd by suppliers or
contractors on the ground that its disclosure ingsefhir competition and legitimate
commercial interests of those suppliers or contna;tthe procurement regulations
may require the procuring entity in some particlylasensitive procurement to
notify suppliers or contractors in the solicitatiadbcuments of its intention to
disclose portions of the record concerning the ombdof the procurement
proceeding relevant to suppliers or contractors.

3. As discussed in the context of article 24 abave, procurement regulations
must set out, if not an exhaustive list of informatcovered by paragraph (4) of the
article, at least its legal sources, in particudirsuch notions as information whose
non-disclosure is necessary for the protectionhef &ssential security interests of
the enacting State and information whose disclosnag “impede fair competition”.
They may be construed very broadly by the procuengty for the purpose of not
disclosing certain information from the record dre tbasis of confidentiality. Other
branches of law may identify certain information @assified and the procurement
regulations must cross-refer to them, in other sathe procurement regulations
themselves should clearly limit the scope of thdevent notions referred in
paragraph (4) of the article.

4. The procurement regulations must set out abbrimation to be included in the
record of procurement proceedings in addition tatthxplicitly listed in the law

itself (see in this context article 25 (1) (w)). rF@xample, the procurement
regulations may require recording the submissionaté tenders in the documentary
record of procurement proceedings and putting an rikcord any minor deviations
and errors and oversights discovered during them@xaion and evaluation of

tenders and steps taken in connection with them.

5. If the enacting State considers that applicaipieernal rules and guidance
should also be stored with the record and documéartsaa particular procurement,
the procurement regulations or rules or guidancemfrthe public procurement
agency or other body may so require.

Article 26. Code of conduct

1. Depending on the legal traditions of enactingt&, a code of conduct
specifically for the procurement personnel may beaoted as part of the
administrative law framework of the State, at thevedl and as part of the
procurement regulations.

23



2.  When they are enacted separately from the pemcent regulations and if
appropriate, the procurement regulations must gi®Jor the manner of the code of
conduct to be promptly made accessible to the pukdind systematically
maintained?2

Subjects to be addressed in procurement regulations in the
context of general issues raised by provisions of Chapter |1
of the Model Law (Methods of procurement and ther
conditions for wuse; solicitation and notices of the
procur ement)

1. The procurement regulations are to identify &lpation where the invitation
to tender or to present other submissions are tadweertised or where an advance
notice of the procurement is to appear. The praverg regulations are also to
determine the means and manner of the publicatfothase invitations and notices.
There may be paper or electronic media or combamatif both, as further explained
in the commentary to article 5 in the Guide.

2. The procurement regulations are to provide foles of publication of the
invitation to tender or to present other submissiamternationally, i.e. in the media
with international circulation and in the manneddanguage which will ensure that
the invitation will reach and be understood by ateinational audience of suppliers
and contractors.

3. The procurement regulations may additionally uieg procuring entities to

publish the invitation to tender or to present oteabmissions by additional means
that would promote widespread awareness by suppliand contractors of
procurement proceedings. These might include, fample, posting the invitation

on official notice boards, a contracts bulletin anulculating it to chambers of
commerce, to foreign trade missions in the coumtfythe procuring entity and to

trade missions abroad of the country of the prawuréntity. Where the procuring
entity uses electronic means of advertisement anmdntunication, the procurement
regulation may allow including in the invitation web link to the solicitation

documents themselves.

4. The procurement regulations must address inildex@eptions to the general
rule on publication of the invitation internatiohal— domestic procurement or
where procurement in view of its low value, in thedgement of the procuring
entity, is unlikely to be interest on the part offdign suppliers or contractors. The
issues to be addressed in the context of low-vguecurement are discussed in
section 1I.C above. As noted there, the procuremesgulations must ensure
consistency in determining what constitutes lowuealprocurement for the purpose
of applying relevant exemptions of the Model Law. ik important for the

procurement regulations to explain in this regahdttin both cases in which the
exemption from international publication appliesietprocuring entity may still

solicit internationally; where it does not solidgitternationally but foreign suppliers

22 See in this context the commentary in the Gualarticle 5 (1) of the Model Law, in which a

similar requirement applies to legal texts of geepplication.
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or contractors wish to participate (if they haveersean advertisement on the
Internet, for example), they must be permitted dosd.

5. As noted in the context of article 8 above, firecurement regulations must
specify any grounds for the use of domestic promem; if those grounds are found
in other provisions of law of the enacting Statee fprocurement regulations must
cross-refer to them.

Subjects to be addressed in procurement regulations in the
context of specific articles of Chapter 111 of the Model Law
(Open tendering), in theorder of thearticles

Article 38. Provision of solicitation documents

The considerations as regards the fee that may Hsged for the solicitation
documents are addressed in section |I.D above afel/ant in the context of this
article.

Article 39. Contents of solicitation documents

1. If the solicitation documents must contain atnanimum information in
addition to that listed in the law, the procuremesgulations must specify it or refer
to other provisions of law of the enacting Stateeweh such information may be
listed.

2. In the context of paragraph (g) of the articlkthere SME promotion is a
socioeconomic policy of the government concerndte procurement regulations
may encourage procuring entities to consider wiretbeallow in the solicitation
documents for partial submissions.

Article 40. Presentation of tenders

1. The procurement regulations should provide foidgnce or call for issuance
of guidance as regards various aspects of submissidenders in non-paper-based
environment. They need to require that the proauentity’s system, at a minimum,
has to guarantee that no person can have accdbe twontent of tenders after their
receipt by the procuring entity prior to the timet sip for formal opening of tenders.
It must also guarantee that only authorized persdearly identified to the system
will have the right to open tenders at the timefaimal opening of tenders and will
have access to the content of tenders at subsewmtages of the procurement
proceedings. The system must also be set up inyathat allows traceability of all

operations in relation to presented tenders, inolgidthe exact time and date of
receipt of tenders, verification of who accesseddexs and when, and whether
tenders supposed to be inaccessible have been oorgad or tampered with.

Appropriate measures should be in place to vetipt tenders would not be deleted
or damaged or affected in other unauthorized wayserwthey are opened and
subsequently used. Standards and methods useddsheutommensurate with risk.
A strong level of authentication and security candzhieved by various commercial
technologies that are available at any given time this will not be appropriate for
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low-risk small-value procurement. The choice shotk@refore be based on the
cost-benefit analysis3

2. In situations where the system of receipt ofdes makes it impossible to
establish the time of receipt with precision, th®quring entity may need to have
an element of discretion to establish the degre@retision to which the time of
receipt of tenders presented would be recorded. é¥ew the procurement
regulations should regulate this element of disoreby reference to the applicable
legal norms in electronic commerce, in order to vprég abuse and ensure
objectivity.

3. It is recognized that failures in automatic sys$s, which may prevent

suppliers or contractors from presenting their tsdbefore the deadline, may
inevitably occur. The procurement regulations masidress these situations and
provide options for the procuring entity to addretbem. For example, as the
commentary to article 40 in the Guide states, wheerilure occurs, the procuring
entity has to determine whether the system canebestablished sufficiently quickly

to proceed with the procurement and if so, to decichether any extension of the
deadline for presenting tenders would be necessfriyowever, the procuring entity

determines that a failure in the system will pravénfrom proceeding with the

procurement, the procuring entity can cancel thecprement and announce new
procurement proceedings. Failures in automaticesygstoccurring due to reckless or
intentional actions by the procuring entity, as lwak decisions taken by the
procuring entity to address issues arising fromufais of automatic systems, can
give rise to a challenge by aggrieved suppliers aodtractors under Chapter VIII

of the Model Lawz4

Article 42. Opening of tenders

1. The procurement regulations must address inildéta means and manner of
presence of suppliers and contractors at the opeafntenders, either in person or
virtually. The procurement regulations must requitee procuring entity in
situations where it decides to use non-paper-basedns of communication in the
procurement proceedings exclusively or in comboratwith paper-based means, to
set up modalities for the opening of tenders (tlec@, manner, time and procedures
for the opening of tenders) that would allow foethhysical and virtual presence of
suppliers or contractors. The procurement regutaticay list factors that must be
taken into account in those situations, such ase tidifference, the need to
supplement any physical location for opening ofdins with any means of ensuring
presence of those who cannot be present at theigathylocation or opting for a
virtual location25

2. As noted in the context of article 7 above, firecurement regulations must
address such notions as means of communicationgb&m common use” and
ensuring “full and contemporaneous participationtiie meetings”. In addressing
the latter notion, the procurement regulations rdegw on the explanation found in
paragraph 3 of the commentary to article 42 in tlaide: “fully and

23 Para. 3 of the commentary to article 40 in thed&u

24 Para. 6 of the commentary to article 40 in thed&u

25 For a further discussion of the relevant requieats, see the commentary to article 7 (4) in the
Guide.
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contemporaneously” means that suppliers or condractmust be given a
contemporaneous opportunity to receive all and shene information given out
during the opening. The information concerned idelsi the announcements made in
accordance with paragraph (3) of the article. Sigwplor contractors must also be
able to intervene where any improprieties or inaiacies are observed, to the extent
that they would be able to do so if they were pbgly present. Regardless of the
method used, all pertinent information must be camivated to suppliers or
contractors sufficiently in advance to enable them, accordance with the
provisions of article 7 (4), to participate in tbpening of tenders.

3. The procurement regulations must also set ou¢cifip safeguards for
automated opening of tenders, such as: (a) thay amkthorized persons clearly
identified to the system will have the right to satchange in the system the time
for opening tenders in accordance with paragraph ¢l the article, without
compromising the security, integrity and confidafity of tenders; (b) only such
persons will have the right to open tenders at ¢ time. The procurement
regulations may require that at least two authatipersons should by simultaneous
action perform opening of tenders. “Simultaneousaoaé in this context means that
the designated authorized persons within almoststme time span shall open the
same components of a tender and produce logs oft whmponents have been
opened and when; (c) before the tenders are opeghedsystem should confirm the
security of tenders by verifying that no unauthedzaccess has been detected;
(d) the authorized persons should be equipped withropriate means to verify the
authenticity and integrity of tenders and their dlyn presentation without the
capability of making any changes; (e) measures Ishbe in place to prevent the
integrity of tenders from being compromised, tovanet their deletion or to prevent
the destruction of the system when the system oples®, such as through virus or
similar infection; (f) the system must also be aptin a way that provides for the
traceability of all operations during the opening tenders, including the
identification of the individual that opened ea@nder and its components, and the
date and time each was opened; and (g) the systast also guarantee that the
tenders opened will remain accessible only to pessauthorized to acquaint
themselves with their contents and data (such agnémbers of an evaluation
committee or auditors at subsequent stages of theupement proceedingsy.

Article 43. Examination and evaluation of tenders

1. The procurement regulations should explain sootions as minor deviations,
errors and oversights as compared to arithmetigabre which correction is
addressed in article 16 of the Model Law. The prement regulations must
emphasize that any deviations or errors or ovetsighat can be corrected without
touching on the substance of the tender shoulddeepable, such as those that do
not materially alter or depart from the charactiecss terms, conditions and other
requirements set out in the solicitation documehtsno case, however, can there be
a correction of errors or oversights that involvassubstantive change to the
submissions concerned, such as changes that woake# mn unqualified supplier or
contractor qualified or unresponsive submissionpoesive. The procurement
regulations should provide practical examples oftemtable and unacceptable
deviations, errors and oversights.

26 Paras. 6 and 7 of the commentary to article 4thénGuide.
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VI.

2. The procurement regulations should provide far tules for quantification of
minor deviations and errors and oversights and taking them into account
appropriately in the examination and evaluationteriders so that tenders may be
compared objectively and fairly.

3. The procurement regulations need to build procaldsafeguards to mitigate

the risks of discriminatory practices in applicaisoof provisions on correction and
guantification of minor deviations and errors andemsights, for example by

requiring the procuring entity to put on the recay minor deviations and errors
and oversights discovered during the examinatiod ewaluation process and steps
taken in connection with them.

4. To address exhaustively all issues of errorsomissions in submissions and
possible clarification and corrections either by fbrocuring entity or a supplier or
contractor, the procurement regulations may needeter to contract law and other
branches of law of an enacting State as well aseckefthe provisions of an

international agreement to which the enacting Statey be a party, such as the
WTO GPA.

5. With reference to paragraphs (5) and (6) of #rticle, the procurement

regulations must guide the procuring entity as rdgathe options available under
the article if the winner fails to demonstrate dgisalifications again: either to cancel
the procurement proceedings or award the procurenwamtract to the next

successful tender. The procuring entity should bequired to assess the
consequences of cancelling the procurement, iniqudar the costs of an alternative
procurement method. The procuring entity should lbetencouraged always to opt
for the next successful tender. The cancellationhef procurement may be required
for example where collusion between the supplier contractor presenting the
successful tender and the supplier or contractasemting the next successful
tender is suspected since this may lead to thepaapnee of the tender with the
abnormally high price. The procurement regulatiansist require the procuring

entity to put on the record details of the proceduenvisaged in paragraphs (5)
and (6) of the article if they have taken place ahd decisions taken by the
procuring entity and reasons therefor.

Subjects to be addressed in procurement regulations in the
context of methods of procurement referred to in
Chapter 1V of the Model Law (Procedures for restricted
tendering, request for quotations and request for proposals
without negotiation)

Restricted tendering and direct solicitation in request for
proposals

1. In the context of the use of restricted tendgrar request for proposals for
procurement of items available from only a limitetumber of suppliers or
contractors, the procurement regulations must addrthe question of market
definition and the safeguard that the procuringitgntnust invite all potential
suppliers or contractors capable to deliver thecpred items. In this context they
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should regulate the requirement of an advance aotit the procurement and its
implications on the procurement, in particular tlifapreviously unknown suppliers
or contractors respond to the advance notice thegtrbe permitted to submit a
tender or proposal unless they are disqualifiedthierwise do not comply with the
terms of the notice. The procurement regulationstnrequire open tendering with
public and unrestricted solicitation or pre-quaifion where the extent of the
market is not fully known or understood, in parteou as regards the pool of
overseas suppliers or contractors and the extentheir interest in procurement
proceedings of the enacting State.

2. The procurement regulations should address measto mitigate the risks of
an additional administrative burden and delays e tprocurement should an
additional supplier or contractor emerge, in thghti of articles 14 and 15 that
require providing sufficient time for suppliers arontractors to present their
submissions. The procurement regulations may reqincluding in the advance
notice a statement requesting interested suppliers contractors to identify
themselves to the procuring entity before the dapmn which the solicitation
documents will be issued and provided to the s@pplior contractors known to the
procuring entity.

3. As regards direct solicitation used to avoid ttlisproportionate costs of
examining a large number of tenders or proposalsagainst the value of the
procurement, the procurement regulations must addboth a reasonable minimum
of suppliers or contractors, such as five, to easeffective competition, and the
objective manner of selection of the suppliers amtcactors to be invited to
participate, such as “first-come, first-served”e tdrawing of lots, rotation or other
random choice in a commodity-type market.

Request for quotations

1. The procurement regulations must elaborate omditions and rules for the
use of this procurement method taking into accodlat ensuring adequate
transparency is a key issue, given that procuremerder this method is not
required to be preceded by a notice of the procerdnmand may fall below the
threshold for an individual public announcement thfe contract award under
article 23. The procurement regulations should Ispet the type of the items to be
procured through this procurement method. They a¢owdquire using recognized
trade terms, in particular INCOTERMS, or other stard trade descriptions in
common use — such as those in the information teldyy and communications
markets — so that the off-the-shelf items for whitie method is designed can be
defined by reference to industry standards.

2. The procurement regulations should require thecyring entity always to
consider alternatives to request for quotationspeemlly where e-purchasing
became the norm. Electronic methods of requestingtations may generally be
particularly cost-effective for low-value procurenteand ensuring also more
transparent selection.

3.  Where no alternatives are available, the praoerg regulations must regulate
the manner in which the participants are to be fifien, to ensure that the selection
of participants in request-for-quotations proceegginis not carried out in a way so
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as to restrict market access or to allow abusehefpgrocedures. Examples of abuse
include the selection of two suppliers or contrastawhose prices are known to be
high, or two suppliers or contractors that are gappically remote, so as to direct
the procurement towards a third, chosen suppliercontractor, or suppliers or
contractors belonging to a corporate group or #rat otherwise under some form of
common financial and managerial control. The precugnt regulations may require
the comparison of historical offers and rotationoamg suppliers or contractors,
where the same items may be procured occasiondlhe use of electronic
catalogues as a source of quotations may in paatidue considered to offer better
opportunity for transparency in the selection opgliers or contractors from which
to request quotations, in that such selection carevaluated against those suppliers
or contractors offering relevant items in cataloguAlthough not required in the
Model Law, the procurement regulations may alsauneqpublication of an advance
notice of the procurement as in other cases ofctliselicitation. The procurement
regulations may put in place special oversight pchres that should identify the
winning suppliers or contractors under this methed, that repeat awards can be
evaluated.

Request for proposals without negotiation

1. In addition to those issues highlighted in castien with restricted tendering
and direct solicitation in request for proposalwad the procurement regulations
should explain the purpose of this procurement wetland with reference to
examples illustrate the situations when it coul@&fuly be used. They should also
delineate clearly the scope of “technical, qualtyd performance” characteristics of
the proposals from their “financial aspects”. Preat examples of elements of
proposals that might fall into one or other catggare provided in the commentary
to request for proposals without negotiation in Gaidez?

2. The procurement regulations must specify whictimum information not
listed in the law must be included by the procuriegtity in the solicitation
documents. Where such information is specified theo provisions of law of the
enacting State, the procurement regulations mustserefer to them.

3. The considerations as regards the price chafgethe solicitation documents

are addressed in section I1.D above and relevarihéncontext of article 47 (2) (h)

and (i). The procurement regulations should thexefaddress them in the context of
this procurement method as well.

4. If the procurement law of the enacting Stateowd that, the procurement
regulations may provide for a variation of this pmoement method that may be
appropriate for the procurement of a simpler subjeatter: the procuring entity
may select the successful proposal on the basithefprice of the proposals that
meet or exceed the minimum technical, quality ameffgemance requirements,
provided that the statement of the evaluation datén the invitation and request for
proposals have so provided. This approach may lpgoapiate in situations where
the procuring entity does not need to evaluate rimath, quality and performance
characteristics of proposals and assign any scou¢gather establishes a threshold

27 Para. 2 of the commentary in the Guide to Genéeakription and main policy issues of request
for proposals without negotiation.
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VII.

by which to measure technical, quality and perfaro®acharacteristics of proposals
at such a high level that all the suppliers or caciors whose proposals attain a
rating at or above the threshold can in all probgbiperform the procurement
contract at a more or less equivalent level of cetapce. There should also be no
need in such cases to evaluate any financial aspdqtroposals other than price.

Subjects to be addressed in procurement regulations in the
context of methods of procurement referred to in Chapter V
of the Model Law (Procedures for two-stage tendering,
request for proposals with dialogue, request for proposals
with consecutive negotiations, competitive negotiations and
single-sour ce procurement)

General

1. The procurement regulations can assist in erihgnobjectivity in the
assessment of the circumstances that necessitataesth of a Chapter V procurement
method. Since this assessment will take place atptiocurement planning stage, the
procurement regulations should build in appropriaafeguards at that stage,
including by requiring that the procurement plamnirstage is to be fully
documented and recorded.

2. The procurement regulations should address eakerxpert assistance that can
be provided centrally or from other sources to f®curing entity in building
capacity to engage successfully in discussionslodiee or negotiations with the
private sector, to explain the procuring entityseds in a way that can be fully and
equally understood by all participants, and to asste resulting tenders and offers
such that its needs are properly met.

3. The procurement regulations should also provide managerial tools,
structures and procedural safeguards for the uspradurement methods involving
interaction with the market, in particular thosenad at avoiding the possibility of
abuse and corruption. In particular, in procureméntolving delicate issues or
highly competitive contracts, the procurement reagohs should provide for
oversight measures, including post-procedure awaht] the presence of observers
coming from outside the procuring entity’s stru&uturing the procedures, to assess
the use of the methods in practice. These measshesild aim at preventing
favouring certain suppliers or contractors, for mpdée by providing different
information to each of them during the discussiatiglogue or negotiations, and at
mitigating the risks of revealing, inadvertently otherwise, commercially sensitive
information of competing suppliers or contractors.

Two-stage tendering

1. The procurement regulations should assist thecyring entity in the
assessment of the circumstances that necessit@eusle of this procurement
method. They could usefully provide examples of sisccessful use, such as in
procurement of high-technology items, such as langassenger aircraft or
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communication systems, technical equipment and astfucture procurement,
including large complex facilities or constructiaf a specialized nature. More
generally, the procurement regulations may instithet procuring entity to consider
the use of this method where it is evident at thecprement planning stage that
obtaining best value for money is unlikely if theopuring entity draws up a
complete description of the procurement setting allitthe technical specifications,
all quality and performance characteristics of thebject matter, all relevant
competencies of the suppliers or contractors, alhdeams and conditions of the
procurement, without examining what the market oéar.

2.  The procurement regulations should guide thecyrag entity on all
exceptions that should be made in applying genpralisions of open tendering
contained in Chapter IIl of the Model Law to twage tendering. Examples of such
exceptions are provided in paragraphs 1 to 3 ofctiamentary to the procedures of
two-stage tendering in the Guide.

3. The procurement regulations may elaborate on pgrwvisions of the Model
Law as regards presentation, examination and rieaf initial tenders. They in
particular may list grounds for rejection of inititenders, drawing on the list in
article 43 (2) of the Model Law as appropriate t{ng that the grounds touching
upon prices of the tenders would not be applicatilece initial tenders do not
include price).

4. The procurement regulations should explain theppse for and nature of the
discussion held in this procurement method, in ipakar that discussion does not
involve binding negotiations or bargaining of arypé and may concern any aspect
of initial tenders that were not rejected but prigdde procurement regulations may
usefully emphasize that holding the discussionarisoption, not an obligation: the

procuring entity may be able to refine and finalibe terms and conditions of the
procurement without holding the discussion, on thasis of the initial tenders

received.

5. The procurement regulations should explain tbdom of extending an equal

opportunity to discuss to all suppliers or contoast concerned. An “equal

opportunity” in this context means that the supm@i®r contractors are treated as
equally as the requirement to avoid disclosure officential information and the

need to avoid collusion allow. The procurement tagjans must build measures
that would allow the monitoring of the compliancethe procuring entity with this

requirement of the law, for example the requireménmtrecord and preserve the
details of the discussions with each supplier artcactor.

6. The procurement regulations must alert that thsks of revealing,

inadvertently or otherwise, commercially sensitiiaformation of competing

suppliers or contractors may arise not only atdtege of discussions but also in the
formulation of the revised set of the terms and ditans of the procurement. In
conformity with the requirements of article 24, theocuring entity must respect the
confidentiality of the suppliers’ or contractor€chnical proposals throughout the
process. The procurement regulations must provigetiwal guidance for achieving
that, such as by prohibiting the procuring entitypni revealing the source of
information used in formulating the revised teclahjcquality and performance
characteristics of the subject matter and by reggithem to avoid using in the
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revised terms and conditions of the procurementuireqnents, symbols and
terminology peculiar to only one supplier or coctar.

Request for proposals with dialogue

1. The procurement regulations should assist thecyring entity in the
assessment of the circumstances that necessitateusie of this procurement
method. They could usefully provide examples of stsccessful use, such as in
procurement aimed at seeking different, often iratoae, solutions to technical
issues. The method may be appropriate for examplethie procurement of
architectural, construction and infrastructure wsonkhere achieving energy-saving
and other sustainable procurement goals are soughhose cases, there could be
many possible solutions to the procuring entity&eds: the material may vary, and
may involve the use of one source of energy as segdo another (wind vs. solar
vs. fossil fuels). The complexity need not be at thchnical level: in infrastructure
projects, for example, there may be different lomat and types of construction as
the main variables. A tailor-made solution may le®ded in less complex projects,
for example, a communication system for the aretgvof legal records, which may
need particular features such as long-term acciéisgiband where technical
excellence is an issue. In all these cases, thactitteness of solutions and personal
skill and expertise of the suppliers or contracteex be evaluated only through
dialogue; the dialogue is essential in order tontdg and obtain the best solution to
the procurement needs. The opportunity cost of eogaging in dialogue with
suppliers or contractors is therefore high, white £conomic gains of engaging in
the process are evident.

2.  The procurement regulations must clarify in whizases this method is not to
be used. Since the dialogue normally involves caxpland time-consuming

procedures, the method should not be used for sinigms that are usually

procured through procurement methods not involvinggraction with suppliers or

contractors. The procurement method is, for exampdd intended to apply to cases
where negotiations are required because of urgeacybecause there is an
insufficient competitive base (in such cases, tee of competitive negotiations or
single-source procurement is authorized under tloeldll Law). It does not address
the type of negotiations that seek only price rdiduns as in request for proposals
with consecutive negotiations. Nor it is intended apply in situations when the
procuring entity needs to refine its procuremenéds and envisages formulating a
single set of terms and conditions (including sfieations) of the procurement,

against which tenders can be presented, in whiahst&age tendering proceedings
should be used.

3. In view of many similarities in conditions fors& and features of two-stage
tendering and request for proposals with dialogthes procurement regulations
should pay particular attention to clarifying therpose of the use of this method as
opposed to two-stage tendering. One of the maintindis features of this
procurement method — the absence of any completglesiset of terms and
conditions of the procurement beyond the minimunguieements against which
final submissions are evaluated. In order to uspuest-for-proposals-with-dialogue
proceedings, the procuring entity would have toatode therefore that formulating
a complete single set of terms and conditions & frocurement would not be
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possible or would not be appropriate, and therefdi@logue with suppliers or
contractors is necessary for the procurement tceeat.

4.  While it is not intended that the procedure viilvolve the procuring entity in
setting out a full technical description of the gdi matter of the procurement, the
method is not to be used as an alternative to gpmte preparation for the
procurement. The procurement regulations must fbezelist issues to be addressed
at the procurement planning stage for the methodédosuccessfully used, such as
identifying minimum technical and other requirenenfor the project and
parameters of the project that cannot be variednduthe dialogue.

5. The procurement regulations should explain theppse for and nature of the
dialogue held in this procurement method, in patdc that the dialogue may
concern any aspect of proposals, including pricehilg/ the primary focus of

dialogue typically may be on technical, quality apelrformance aspects or legal or
other supporting issues, the subject matter ofpittezurement and market conditions
may allow and even encourage the procuring entityuse price as an aspect of
dialogue. In addition, in some cases, it is not giwle to separate price and
non-price criteria.

6. The procurement regulations are also to expldnat the dialogue is not
intended to involve binding negotiations or bargagn from any party to the
dialogue. The procurement regulations should lisquirements for a concurrent
dialogue, such as that all suppliers and contracidentified for dialogue by the
procuring entity in accordance with the terms amditions of the solicitation are
entitted to an equal opportunity to participate ihe dialogue, there are no
consecutive discussions, and the dialogue is tedwlucted at different times with
different suppliers or contractors, by the samecprement officials or negotiating
committees composed of the same procurement officia

7. If the provisions calling for an ex ante apprioregechanism for the use of this
procurement method are enac#dthe procurement regulations must regulate
prerogatives in the procurement proceedings of ppraving authority designated
by the enacting State in the law, in particular thiee these prerogatives will end
with granting to the procuring entity the approvaluse this procurement method or
also extend to some form of supervision of the wagceedings are handled. In
addressing these issues, the procurement regusatibauld pay special attention to
the need to avoid conflict of interest at this asdbsequent stages in the
procurement proceedings if for example the saméyegtants the approval for the
use of the method and subsequently approves they einto force of the
procurement contract or is engaged in reviewingintda arising from the
procurement proceedings.

8. Considerations raised in connection with methofisolicitation in section IV
above and particular aspects of direct solicitatiarsed in section VI above in the
context of restricted tendering and request forppsals are relevant to request-for-
proposals-with-dialogue proceedings. The procurdmegulations should therefore
address them in the context of this procurementhoetas well.

28 As to which see para. 5 of the commentary to Gonks for use of request for proposals with
dialogue (article 30 (2)) in the Guide.
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9. The procurement regulations should recommendntiemum three suppliers
or contractors with whom to hold the dialogue ankeve the maximum number of
suppliers or contractors from which proposals wid requested is established, that
maximum number should be higher than the maximumb& admitted to the
dialogue stage, in order to allow the procuringitgrio select from a bigger pool the
most suitable candidates for the dialogue stage.

10. At the same time, the procurement regulatidmsukl address situations when
only one or two responsive proposals are preserttetlprocuring entity should not
be precluded from continuing with the procuremembgeedings in such cases
because the procuring entity in any event has nanseof ensuring that the
competitive base remains until the end of the dja stage: suppliers or
contractors are not prevented from withdrawing rat ime from the dialogue.

11. The procurement regulations should list or sfefer to all grounds under the
law of the enacting State under which supplierscontractors may be excluded
from further dialogue by the procuring entity, tagiinto account that the Model
Law does not give an unconditional right to the quong entity to terminate

competitive dialogue with a supplier or contractfmr, example, only because in the
view of the procuring entity that supplier or caattor would not have a realistic
chance of being awarded the contract. On the dtlaad, they must be excluded on
the basis of article 21 (inducement, unfair contpet advantage or conflicts of

interest), or if they are no longer qualified (fexample in the case of bankruptcy),
or if they materially deviate during the dialogudage from the essential
requirements of the procurement (such as the stipj@tter of the procurement, the
minimum requirements or the requirements identifeexl not being the subject of
dialogue at the outset of the procurement).

12. The procurement regulations may require in thtbse cases the procuring
entity to notify promptly suppliers or contractoo$ the procuring entity’s decision
to terminate the dialogue and to provide reasonstliat decision. They may also
require the procuring entity to provide suppliersamntractors at the outset of the
procurement proceedings with information about tgeounds on which the
procuring entity will be required under law to exdé them from the procurement.

13. The procurement regulations should encouraggetberocurement planning

that would make the process more predictable, imtiqdar by requiring the

procuring entity to specify in the request for pospls an estimated timetable
envisaged for the procedure to give both sidesttebélea as regards the timing of
various stages and which resources (personnel,resxpgocuments, designs and so
forth) would be relevant, and should be made abééla at which stage. The
procurement regulations may also require the piiagurentity specifying the

maximum period of time during which suppliers omtactors should be expected
to commit their time and resources.

14. The procurement regulations should explain tBmion the extent of
modification of the terms and conditions of the qurement as set out at the outset
of the procurement proceedings during the dialogtaking into account that
flexibility in making modifications is an inherenfeature of this method and
imposing excessive restrictions will defeat the pmse of the procedure. The need
for modifications may be justified in the light afialogue but also in the light of
circumstances not related to dialogue (such as midinative measures).
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15. The procurement regulations must illustratehwgractical examples which
modifications would be acceptable and which willtnm the light of the

requirements of article 49 (9). In general termsy anodifications should be
permitted unless they are made to such essentiahsteand conditions of the
procurement whose modification would have to leadthie new procurement (the
subject matter of the procurement, qualificationd aevaluation criteria, the
minimum requirements and any elements that the uying entity explicitly

excludes from the dialogue at the outset of thecprement).

16. The procurement regulations must list practicedasures aimed at achieving
fair, equal and equitable treatment of all partgsifs during the dialogue. In addition
to those identified in the Model Law itself (e.dnat the dialogue is to be held on a
concurrent basis by the same representatives ofptloguring entity and those
related to circulation of pertinent documents andolimation to participating
suppliers or contractors), the procurement regaoieti should identify other
measures, such as ensuring that the same topionsidered with the participants
concurrently for the same amount of time, and thides for establishing the
sequence of meetings held with different particigan

17. The procurement regulations should explain tit prohibition to negotiate
after the best and final offers (BAFOs) are presdndoes not cover the possibility
to seek clarifications under article 16 subjectitoitations imposed by that article,
such as prohibition to alter price or other sigrafit information as part of the
clarification process.

18. The procurement regulations must require thecyming entity to record and
preserve in writing details of dialogue with eaalpglier or contractor.

Request for proposals with consecutive negotiations

1. The procurement regulations should assist thecyring entity in the
assessment of the circumstances that necessitateusie of this procurement
method. They could usefully provide examples of stsccessful use, such as in
procurement of more complex subject matter wheee dkamination and evaluation
of technical, quality and performance charactersstof the proposals separately
from consideration of financial aspects of propes&é possible and needed and
where holding negotiations on commercial or finahcaspects of proposals is
indispensable — there may be so many variablehése aspects of proposals that
they cannot be all foreseen and specified at thesedwf the procurement and must
be refined and agreed upon during negotiations. Wihe need exists to negotiate
on other aspects of proposals, this procuremenhotgetmay not be used. Examples
of the use of this method in practice include cdtisg (e.g. advisory) services.

2. Considerations raised in connection with methofisolicitation in section IV
above and particular aspects of direct solicitatiaised in section VI above in the
context of restricted tendering and request forppsals are relevant to request-for-
proposals-with-consecutive-negotiations proceedinfle procurement regulations
should therefore address them in the context &f phocurement method as well.

3. All stages in this procurement method preceding stage of negotiations are
the same as in request for proposals without natjoti. The procurement
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regulations should therefore address issues raisedhe relevant context in
section VI above in the context of this procuremer@thod as well.

4. The procurement regulations should explain theppse for and nature of the
negotiations held in this procurement method, imtipalar that they may concern
only commercial or financial aspects of proposalsd athat they are held
consecutively as opposed to concurrently as for mpta in competitive
negotiations. As is the case with request for pes® without negotiation, the
procurement regulations should delineate clearly stope of “technical, quality
and performance” characteristics of the proposatsnftheir “financial aspects”.
Practical examples of elements of proposals thaghinifall into one or other
category are provided in the commentary to requémt proposals without
negotiation and to this procurement method in thed&2°

5. The procurement regulations must emphasize ¢ggiirement of the law that
no procurement contract can be awarded to the mnf@l or contractor(s) with
which the negotiations have been terminated. Thmngentary to this procurement
method in the Guide sets out considerations that ghocuring entity should take
into consideration while deciding to terminate nigtions with the best, or a
better-ranked, supplier or contractr.

6. The procurement regulations may need to provatepractical measures that
encourage discipline on both suppliers or contnactand procuring entities to
negotiate in good faith. The procurement regulaionay also include measures
aimed at increasing the bargaining position of fhecuring entity. Such measures
may include requiring the procuring entity to fixpariod for the negotiations in the
solicitation documents.

Competitive negotiations

1. The procurement regulations must emphasize ttoepgional nature of this
procurement method, which could be considered iefggence to single-source
procurement whenever possible in the case of urgecetastrophic events and the
protection of essential security interests of theaating State. It cannot be
considered as an alternative to any other methopro€urement available under the
Model Law.

2. The procurement regulations must require theyrog entity even in cases of
urgency, catastrophic events and the protectiomssiential security interests of the
enacting State first to consider the use of operdd¢eing or any other competitive
method of procurement. Where the procuring entitpadudes that the use of other
competitive methods is impractical, it must alwaymnsider the use of competitive
negotiations in preference to single-source prom@m® unless it concludes that
there is extreme urgency or another distinct groujpdtifying the use of

29 Para. 2 of the commentary in the Guide to Genéeakription and main policy issues of request
for proposals without negotiation and para. 3 &f tommentary to Procedures for request for
proposals with consecutive negotiations (articlg. 50

30 Paras. 4 to 7 of the commentary to Proceduresefguest for proposals with consecutive
negotiations (article 50).
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single-source procurement under paragraph (5) oélar30 of the Model Law (for
example, the absence of a competitive base or sik@uights involved).

3. The procurement regulations should illustratareples that would necessitate
the use of this procurement method, such as thel fiee urgent medical or other
supplies after a natural disaster or the need face an item of equipment in
regular use that has malfunctioned. They shouldlanpthat the method is not
available if the urgency is due to a lack of praguent planning or other (in)action
on the part of the procuring entity. The procuremeagulations must elaborate that
the extent of the procurement through this methastnbe directly derived from the
urgency itself. In other words, if there is an urg@eed for one item of equipment
and an anticipated need for several more of theeshmme, competitive negotiations
can be used only for the item needed immediately.

4. The procurement regulations may impose additioeguirements for the use
of competitive negotiations. They may require thia¢ procuring entity take steps
such as: establishing basic rules and proceduneshfo conduct of the negotiations
in order to help ensure that they proceed in aitiefit manner; preparing various
documents to serve as the basis for the negotigtiorcluding documents setting
out the description of the subject matter to becpred, and the desired contractual
terms and conditions; and requesting the supplmrscontractors with which it

negotiates to itemize their prices so as to agbistprocuring entity in comparing
offers.

5. Direct solicitation is an inherent feature ofstiprocurement method since the
solicitation in this procurement method is addreésse a limited number of

suppliers or contractors identified by the procgrientity. It raises identical issues
to those discussed in section VI above in the odntd restricted tendering and

request for proposals, such as consequences gfubkcation of an advance notice
of the procurement, notably the emergence of unknmuppliers or contractors

requesting participation in competitive negotiaspmnd mechanisms for ensuring a
non-discriminatory manner of selecting the suppgli@r contractors. Those issues
must be addressed in the procurement regulationbercontext of this procurement
method as well.

6. The procurement regulations must in particulascdss exceptions to the
requirement to publish an advance notice of thecprement in the case of direct
solicitation since they are pertinent to the coiothis of use of competitive
negotiations. The procuring entity will not be rémga to publish such a notice, but
may still choose to do so, when competitive nedmties are used in situations of
urgency. When competitive negotiations are usegrimcurement for the protection
of essential security interests of the State, ttieaace notice of the procurement is
required subject to any exemptions on the basismffidentiality that may apply
under the provisions of law of the enacting Stakmr example, procurement
involving the protection of essential security irsts of the State may also involve
classified information; in such cases, the proogrintity may be authorized or
required (by the procurement regulations or by otpeovisions of law of the
enacting State) not to publish any public noticéated to the procurement. The
procurement regulations must set out such authanityequirement or cross-refer to
other provisions of law of the enacting State wheueh authority or requirement is
set out.
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7. The procurement regulations may recommend engaigi negotiations with at
least three suppliers or contractors to ensurectiffe competition.

8. The procurement regulations should explain theppse for and nature of the
negotiations held in this procurement method, imtipalar that they may concern
any aspects of proposals and that they involve dangg and are to be held
concurrently, not consecutively as in request fomopwsals with consecutive
negotiations.

9. The procurement regulations could usefully cnafer to all safeguards in the
Model Law aimed at ensuring transparency and thie, faqual and equitable
treatment of participants in procurement by meahshes procurement method. In
addition to those identified in the Model Law itsepecifically in the context of this
procurement method (e.g. those related to circuhatdf pertinent documents and
information to participating suppliers or contradty they include the requirement
to maintain a detailed record of the procuremerdcpedings, including details of
negotiations with each participating supplier ontractor, and to provide access by
suppliers or contractors to the record, as proviftedn article 25. The procurement
regulations should identify other safeguards, sashproviding equal opportunity to
participate in negotiations to all invited to conifige negotiations. They could also
provide for practical measures, such as ensurimg the same topic is considered
with the participants concurrently for the same amtoof time, and that the rules for
establishing the sequence of meetings held witfedifit participants, the maximum
duration of the negotiations stage, and the tim@mfr for negotiations with each
supplier or contractor, are made known in the d$@imn documents. The
procurement regulations could also require ovetsighasures such as the presence
during negotiations of persons outside the proguentity’s structure to oversee the
process. They could also require the establishnoéra negotiating committee and
define rules for its composition and operation.

participating suppliers or contractors are treabgdthe procuring entity on an equal
footing. Such measures include the requirementhengrocuring entity to issue the
request for BAFOs in writing and communicate it sltaneously to all participating
suppliers or contractors so that all of them coukkteive information about
termination of negotiations and available time tegare their BAFO.

11. As with other procurement methods involving tHRAFO stage, the
procurement regulations must address differencesvdsn the prohibition of
post-BAFO negotiations and the possibility to restueclarifications and
explanations as regards the terms and conditionBAFOs under article 16 of the
Model Law.

Single-sour ce procurement

1. The procurement regulations must include measuhat would prevent the
procuring entity from using single-source procuremevhere other methods of
procurement are available.

2. The procurement regulations should addressrdifftesituations that lead to the
use of single-source procurement, such as: (a) evheralternatives to single-source
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procurement may objectively exist, such as wherereghis only one supplier or
contractor capable of providing the subject mattther because that supplier or
contractor has exclusive rights with respect to shbject matter of the procurement
or for other reasons that confirm the exclusivitgnd (b) where the use of
single-source procurement is authorized or requbgdaw of the enacting State on
other grounds, for example for implementing its iseconomic policies or

protecting essential security interests of the &téfpart from those objective and
authorized reasons for the use of single-sourcecyseoment, the absence of the
proper procurement planning or the capacity on glie of the procuring entity to

consider and use alternative methods or tools maytHe reason for the use of
single-source procurement.

3. Where single-source procurement is used becads¢he absence of any
alternative, the procurement regulations must distalor elaborate on measures of
verifying whether the reason invoked by the proeogrientity for the use of
single-source procurement is indeed objectivelytifiable. Among them is the
requirement of giving a timely advance public netiof single-source procurement
as an essential safeguard: it tests the procuritgy&s assumption that there is an
exclusive supplier or contractor and so enhancassparency and accountability in
this aspect of procurement practice. The procurémegulations may establish a
minimum period for the publication of such noticeeftre the procurement
proceedings may begin and call for the widest digsation of the notice. The
procurement regulations must require holding anothecurement using another
method of procurement where additional supplierscomntractors emerge, since the
justification for single-source procurement in suxdse falls away. Other measures
include verifying practices of formulating descigis of the subject matter of the
procurement (they could be formulated in such arovarway so as to artificially
limit the market concerned to a single source; thisy encourage monopolies and
corruption, whether inadvertently or intentionallFor this reason, the procurement
regulations could encourage the use of functioradcdiptions (performance/output
specifications).

4.  Where the use of single-source procurement thoaized or required by law
of the enacting State on other grounds, the pronard regulations should explain
the application of the relevant condition for usw ats limits, such as:

(a) In the context of the condition for use set ouarticle 30 (5) (b) of the
Model Law, extreme urgency, the procurement regafst may explain that the
urgency must be so extreme that holding negotiatisith more than one supplier
or contractor and thus the use of competitive niagionhs would be impractical. As
is the case in competitive negotiations, the need lihk the extent of the
procurement with the extreme urgency will limit tlenount that can be procured
using this method: the amount procured using enmengeprocedures should be
strictly limited to the needs arising from that egency situation. For example,
following a catastrophic event, there may be imraezlineeds for clean water and
medical supplies; a need for semi-permanent shetiay arise out of the same
catastrophe but is perhaps not so urgent and doildrocured by other methods;

(b) In the context of the condition for use set @u article 30 (5) (c), the
need for standardization or compatibility with dkig goods, equipment,
technology or services, the procurement regulationst provide for the rule that
procurement in such situations should be limitedhbm size and in time. They
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should also emphasize that this reason must bg truteptional: otherwise needs
may be cited that are in reality due to poor preceent planning on the part of the
procuring entity;

(c) In the context of the condition for use set ouarticle 30 (5) (d), the use
of single-source procurement for the protectiones$ential security interests of the
State, the procurement regulations must explaint tiiee use of single-source
procurement instead of another method of procuré¢meould be appropriate only
if the procurement involves classified informatioand the procuring entity
concludes that the information concerned will besuifficiently protected if any
other method of procurement, including another exiomal method of procurement
such as competitive negotiations, is used. As dtate section [I.B above, the
authority granted to procuring entities to take dpkmeasures and impose special
requirements for the protection of classified imf@tion applies only to the extent
permitted by the procurement regulations or by otpeovisions of law of the
enacting State;

(d) In the context of the condition for use set ouarticle 30 (5) (e), the use
of single-source procurement to implement socioecuio policies of the enacting
State, the procurement regulations must addresdetnil the stage of seeking and
receiving comments, to make the opportunity to c@mmmeaningful. They should
provide for the minimum content of the notice, iarficular to encourage on the
guestion of whether there is only one availablepsigp or contractor, so as to avoid
the abuse of this type of single-source procurenmerfavour a particular supplier or
contractor. They should also regulate further atpecf these provisions: in
particular, whose comments should specifically lmaight (for example, of local
communities), the purpose or the effect of commerdspecially negative, if
received. They should require the procuring entityallow sufficient time to elapse
between the public notice of the procurement and s$hart of the procurement
proceedings, to analyse and record comments froonneamber of the public and to
provide explanations upon request. If the provisi@alling for an ex ante approval
mechanism for the use of single-source procurenoenthis ground are enactéd,
the procurement regulations must regulate prerggatof an approving authority, in
particular whether these prerogatives will end wgttanting to the procuring entity
the approval to use this procurement method or astend to some form of
supervision of the way proceedings are handled.adidressing these issues, the
procurement regulations should pay special attenttothe need to avoid conflict of
interest at this and subsequent stages in the pegomnt proceedings if for example
the same entity grants the approval for the usethef method and subsequently
approves the entry into force of the procurementtiaxt or is engaged in reviewing
claims arising from the procurement proceedings.

5.  Where the absence of the proper procurementnpignor the capacity on the
side of the procuring entity to consider and userahtive methods or tools is the
reason for the use of single-source procuremerd, pftocurement regulations must
address those reasons by establishing measuresd®whe proper procurement
planning and building the required capacity to d¢des and use alternatives to
single-source procurement. For example, a closedndwork agreement without

31 As to which see para. 8 of the commentary to Gonks for use of single-source procurement
(article 30 (5)) in the Guide.
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second-stage competition may effectively addredsasbns of extreme urgency,
where it has been concluded in advance againstcagbaund of an identified and
probable need occurring on a periodic basis or iwith given time frame. Open
framework agreements could be established for thmple standardized items while
closed framework agreements for more complex itemsanticipation of urgent

needs or additional supplies from the same sowcedasons of standardization and
compatibility. Request for quotations and ERAs coube used instead of
single-source procurement where the need for affghelf items arose in situations
of urgency, emergency and the protection of esakrgecurity interests of the
enacting State. Where negotiations are necessaty ther use of other more
structured and transparent methods of procurememiot possible, the competitive
negotiations are to be used. This is because codtiyeehegotiations are inherently
more competitive than single-source procurement anwde safeguards are built in
the provisions of the Model Law regulating proceshiiin competitive negotiations,
making the latter more structured and transparean tsingle-source procurement.

6. Direct solicitation is an inherent feature ofstiprocurement method since the
solicitation in this procurement method is addreéss® a single supplier or

contractor identified by the procuring entity. laises identical issues to those
discussed in section VI above in the context otrieted tendering and request for
proposals, such as consequences of the publicatfoan advance notice of the

procurement, notably the emergence of suppliersamtractors challenging the use
of single-source procurement, discussed also iragraph 3 above. Those issues
must be addressed in the procurement regulationibarcontext of this procurement
method as well.

7. The procurement regulations must in particulascdss exceptions to the
requirement to publish an advance notice of thecprement in the case of direct
solicitation since they are pertinent to some ctiods for use of single-source
procurement. The procuring entity will not be re@ui to publish such a notice, but
may still choose to do so, when single-source prement is used in situations of
extreme urgency. When single-source procuremenisesd in procurement for the
protection of essential security interests of thmt&§ the advance notice of the
procurement is required subject to any exemptionstle basis of confidentiality
that may apply under the provisions of law of theaeing State. For example,
procurement involving the protection of essenti@atugity interests of the State may
also involve classified information; in such caséBe procuring entity may be
authorized or required (by the procurement regatetior by other provisions of law
of the enacting State) not to publish any publigic® related to the procurement.
The procurement regulations must set out such aiyhar requirement or

cross-refer to other provisions of law of the enagtState where such authority or
requirement is set out.

8. The procurement regulations could usefully cnafer to all safeguards in the
Model Law aimed at ensuring transparency in procumet by means of this
procurement method, such as the requirements foradwance notice of the
procurement, on publication of notices of procuratneontract awards and on
keeping the comprehensive record of the procuremgmiceedings, including
justifications for the use of single-source procuemnt.
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VIII.

Subjects to be addressed in procurement regulations in the
context of ERAs (article 31 and Chapter VI of the Model
L aw (Electronic rever se auctions))

General

1. The procurement regulations must explain the nmi@atures of ERAs and
highlight their main differences from traditionab@ions (such as that they are
online auctions with automatic evaluation, where #nonymity of the bidders and
the confidentially and traceability of the procesgh can be preserved, and they are
always to be used as the final stage in the provent proceeding before the award
of the procurement contract). In this respect tkapuld draw on the definition of
the ERA in article 2 of the Model Law and the gealezommentary to Chapter VI in
the Guide. To avoid confusion and undesirable prietations, the procurement
regulations should explain in particular the megniaf the term “successively
lowered bids” used in the definition of the ERAr&derring to successive reductions
in the price or improvements in overall offers ke tprocuring entity.

2. The issues of authenticity, integrity of datacwrity and related topics in the
use of e-procurement highlighted in the contexaudicles 7 and 40 above and in the
Guide are in particular relevant in the contextERAs since they are by default
held online under the Model Law. The procuremengutations should therefore
address technical issues, such as ensuring adeinfaastructure, that the relevant
Internet sites are available and supported by aafteqbandwidth, and appropriate
security measures to avoid the elevated risk ofibid’ gaining unauthorized access
to competitors’ commercially sensitive information.

3. The procurement regulations must address thienteal aspects of the auction
that must be provided in the solicitation documetds accommodate its online
features and to ensure transparency and prediitiabiil the process (such as
specifications for connection, the equipment beusgd, the website, any particular
software, technical features and, if relevant, ciga The procurement regulations
must require the procuring entity to prepare focte&RA rules for conducting the
auction. The procurement regulations may provide € call for formulating
standard rules for conducting auctions that mayiged by the procuring entities for
adapting to the requirements of any given procurgmehe rules for conducting the
auction must specify at a minimum:

(a) The type of information that is to be discldg®e the bidders during the
auction and how and when it will be made availatuethe bidders (at a minimum,
and to ensure fair, equal and equitable treatmt#®, same information should be
provided simultaneously to all bidders);

(b) The criteria and procedures for any extensioihn the deadline for
submission of bids;

(c) Circumstances that would require suspension temmination of the
auction;

(d) Procedural safeguards to protect the intere$tbidders in case of the
suspension or termination of the auction, such msnediate and simultaneous
notification of all bidders about suspension ornteration and in the case of
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suspension, the time for the reopening of the auctind the new deadline for its
closure. Where a stand-alone ERA is terminated, rtdes should specify whether
the termination necessarily cancels the ERA, or thwe the contract can be
awarded based on the results at the time of terioina

(e) Permissible criteria governing the closing tife auction, such as:
(i) when the date and time specified for the clgsiof the auction has passed;
(i) when the procuring entity, within a specifigatriod of time, receives no further
new and valid prices or values that improve on tiy@ranked bid; or (iii) when the
number of stages in the auction, fixed in the rotdé the ERA, has been completed.
The procurement regulations should also make itrclthat each of these criteria
may entail the prior provision of additional spéciinformation; guidance should
expand on the types of information concerned. EXampnclude that item (ii)
above would require the specification of the tirhattwill be allowed to elapse after
receiving the last bid before the auction closdésmi (iii) above would require the
prior provision of information on whether there Wile only a single stage of the
auction, or multiple stages (in the latter case, itiformation provided should cover
the number of stages and the duration of each stag® what the end of each stage
entails, such as whether the exclusion of biddersthe end of each stage is
envisaged);

(f) The procedures to be followed in the case mf &ailure, malfunction, or
breakdown of the system used during the auctiorcgss;

(9) As regards the conditions under which the biddwill be able to bid,
any minimum improvements in price or other valuesainy new bid during the
auction or limits on such improvements. In the dattase, the information must
explain the limits (which may be inherent in thechmical characteristics of the
items to be procured).

4. The procurement regulations must call for moe¢aded planning than in other
procurement methods, in view of the need to esthbd mathematical formula to
select the winner and prepare detailed rules foxdaating the auction.

5. The procurement regulations should put in placeall for mechanisms in the
procuring entity for monitoring competition in mats where techniques such as
ERAs are used. The procurement regulations shoedgiire the procuring entity to
possess good intelligence on past similar transastithe relevant marketplace and
market structure. The procurement regulations ghocdll for modifications of
procurement procedures in repeated procurement evtiee same small group of
bidders take part in ERAs and if there is any emie of manipulation of results of
ERAs by bidders.

Article 31. Conditionsfor use of the electronic rever se auctions

1. The procurement regulations should assist thecyring entity in the
assessment of the circumstances that would makeigbeof an ERA desirable and
appropriate. They should guide the procuring entiity considering the market
concerned before a procurement procedure commenzadentify the relative risks
and benefits of an ERA, and should encourage the afsa common procurement
vocabulary to identify the subject matter of theoqurement by codes or by
reference to general market-defined standards. Thagt highlight that ERAs are
most suitable for commonly used goods and serviwhgh generally involve a
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highly competitive, wide market, where the procgrientity can issue a detailed
description or one referring to industry standaraisd where the offers from bidders
offer the same quality and technical characterstithose include office supplies,
commodities, standard communication technology aeint, primary building
products and simple services. A complicated evaunaprocess is not required; no
(or limited) impact from post-acquisition costsespected; and no services or added
benefits after the initial contract is completed anticipated. Types of procurement
where non-quantifiable factors prevail over pricedaquantity considerations
including the procurement of construction or cotisgl services (e.g. advisory
services) and other quality-based procurement atesuitable for ERAS.

2. The procurement regulations may restrict — ppshan a temporary basis and
to the extent allowed by the procurement law — tlse of ERAs to markets that are
known to be competitive (e.g. where there is a isigit number of bidders to
ensure competition and to preserve the anonymitpidflers) or through qualitative
restrictions such as limiting their use to the pn@ament of goods only, where costs
structures may be easier to discern. They may delilustrative lists of items
suitable for acquisition through ERAs or, altermaty, to list generic characteristics
that render a particular item suitable or not shgafor acquisition through this
procurement technique.

3. The procurement regulations may establish agiuiili conditions for the use of
ERAs permissible under the law, such as consoligapurchases to amortize the
costs of setting up the system for holding ERAgluding those of third-party IT
and service providers, and guidance on the conoépprice” criteria drawing on
the provisions of article 11 and the commentaryrét® In the latter context, the
procurement regulations should explain that when-poce criteria are involved in
the determination of the successful submissionhsagteria must be quantifiable
and capable of expression in monetary terms (eigurds, percentages): this
provision overrides the caveat in article 11 thia¢ ®expression in monetary terms
should be made “where practicable”. While all aiidecan in theory be expressed in
such terms, as noted in the Introduction to Chapterthe Guide, an optimal result
will arise where the evaluation criteria are objeely and demonstrably capable of
expression in such terms.

Article 53. Electronic reverse auction as a stand-alone method of procurement

1. The procurement regulations should assist thecyring entity in the

assessment of the circumstances that would neasssitthe pre-auction

ascertainment of qualifications of bidders or exaamion and/or evaluation of initial
bids. For example, for the procurement of off-thel$ subject matter, there is
almost no risk that bids will turn out to be unrespive and little risk of bidders
being unqualified. Hence the need for pre-auctibeoks is correspondingly low. In
such cases, a simple declaration from suppliersantractors before the auction
may be sufficient (for example, that they possdss tequired qualifications and
they understand the nature of, and can provide, $object matter of the

procurement). In other cases, assessing resporesigebefore the auction may be
necessary (for example, when only those supplierscontractors capable of
delivering cars with a pre-determined maximum lewal emissions are to be
admitted to the auction), and initial bids will tleéore be required. In some such
cases, the procuring entity may wish to rank swgplior contractors submitting
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responsive initial bids before the auction (in tlggven example, suppliers or
contractors whose initial bids pass the establisttedshold will be ranked on the
basis of the emissions levels), so as to indichédr trelative position and the extent
of improvement that their bids may need during thetion in order to increase a
chance to win the auction. In such cases, the amctust be preceded by an
evaluation of the initial bids.

2. The procurement regulations should establish @guirements that must be
included in the solicitation documents in additibm those listed in the article.
Where those requirements are found in other promiiof law of the enacting State,
the procurement regulations should refer to them.

3. As was highlighted in section IV above, the pnmment regulations must
specify the media and means of publication of timnwitation to the auction,
including internationally that will ensure effectivaccess by suppliers and
contractors located overseas.

4.  With reference to article 53 (4), the procuremesgulations should list for
ease of reference all grounds for the rejectionnitial bids, such as those under
article 9 setting reasons for disqualification,icdet 10 that sets out responsiveness
criteria, article 20 on the rejection of abnormalbyv submissions, and article 21 on
the exclusion of a supplier or contractor on theupd of inducements, an unfair
competitive advantage or conflicts of interest.

Article 54. Electronic reverse auction as a phase preceding the award of the
procurement contract

The procurement regulations should list all insesevhen the ERA announced as
the method of selecting the successful suppliecamtractor at the outset of the
procurement proceedings may be cancelled, suchtewhe number of suppliers
or contractors participating in proceedings is fffisient to ensure effective
competition (article 55 (2)) or when there is akrif collusion, for example if the
anonymity of bidders has been compromised at alieeatage of the procurement
proceedings (article 19 allows the procuring entib cancel the procurement
proceedings and the risk of collusion could be kemb as a reason for cancelling the
ERA and the entire procurement proceedings).

Article 55. Registration for the electronic reverse auction and the timing of the
holding of the auction

1. The procurement regulations are to provide amaastive list of circumstances
that would justify the ERA to proceed if the numbef suppliers or contractors
registered for the auction is insufficient to ersueffective competition. The

provisions of the article are not prescriptive mstrespect: they give discretion to
the procuring entity to decide on whether the arctin such circumstances should
be cancelled. Since the decision not to cancel bmynconsistent with the general
thrust of competition and avoiding collusion, itostid be justified only in the truly

exceptional cases where the procurement must amntilespite the lack of effective
competition.

2.  With respect to ERAs used as a phase in othecyement methods or
technique, the procurement regulations may provatean option for the procuring
entity to stipulate in the solicitation documentsat the award the procurement
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contract may take place on the basis of the initiéds. This option may be
considered as an alternative to cancellation ofgitecurement where the number of
remaining participants in the procurement procegslins insufficient to ensure
effective competition in the ERA or where collusioray occur.

Article 56. Requirements during the electronic reverse auction

1. The procurement regulations must prohibit disate of identity of bidders
during and after the auction, including where thacteon is terminated or
suspended. Both the explicit and indirect disclesun whatever form must be
prohibited, and the procurement regulations mugdtisitate ways of indirect
disclosure intended to be covered by this proholpiti

2. The procurement regulations must require that aperators of the auction
system on behalf of the procuring entity must beirmb by the rules for conducting
the auction, in particular as regards non-disclesly any means of the identity of
bidders before, during and after the auction.

Article 57. Requirements after the electronic rever se auction

1. The procurement regulations must guide the mioguentity as regards the
options available under the article if the winnerns out to be unqualified or its bid
unresponsive or rejected as abnormally low: either cancel the procurement
proceedings or award the procurement contract ® ribxt winning bidder. The

procuring entity should be required to assess thesequences of cancelling the
ERA, in particular whether holding a second auctionthe same procurement
proceedings would be possible and the costs ofl@mnative procurement method.
In particular, the anonymity of the bidders may @aveen compromised and any
re-opening of competition may also be jeopardiZEkis risk, however, should not
encourage the procuring entity always to opt foe thext winning bid. The

cancellation of the auction may be required for egke where collusion between
the winning bidder and the next winning bidder ispected since this may lead to
the acceptance of the bid with the abnormally Hpgice.

2. The procurement regulations must require proagiton after the auction, in
strict compliance with the applicable provisionstbeé Model Law, so as to ensure
that the final outcome should be determined as smomeasonably practicable. The
steps described in the article should not be tck@® an opportunity to undermine
the automatic identification of the winning bid. & tprocurement regulations must
therefore require the procuring entity to put oe tlecord details of the procedures
envisaged in the article if they have taken pland the decisions taken and reasons
therefor.
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Subjects to be addressed in procurement regulations in the
context of framework agreement procedures (article 32 and
Chapter VII of the Model Law (Framework agreement
procedur es))

General

1. The procurement regulations must clarify the umat of the framework
agreement in the enacting State. Under the Modet, Lik is not a procurement
contract as defined in the Model Law, but the frammek agreement may be an
enforceable contract in the enacting State. Thecymement regulations or other
provisions of law of the enacting States will tHere need to address such issues as
the enforceability of the agreement in terms of tcact law. The procurement
regulations must in particular clarify whether tB®vernment is to be bound to use
the framework agreement, and the extent to whiclppBers’ or contractors’
submissions at the first stage may be binding urtderlaw of the enacting State. In
the case of an open framework agreement, the peowemt regulations must make it
clear that suppliers or contractors that join tlggegment after its initial conclusion
will need to be bound by its terms upon joining.

2. The procurement regulations must explain th& letween the circumstances
of the procurement and various decisions to bertakeconnection with the use of
framework agreement procedures, in particular wiieguch use is appropriate, the
type of framework agreement to be concluded, thepsc of the framework
agreement, the number of suppliers or contractansigs, the role of a centralized
purchasing body, if any, and so forth.

3. As regards the type of framework agreement tecdcluded, the procurement
regulations must explain how to choose among theeethtypes of framework
agreements identified above, given the differenysvin which competition operates
in each type. How narrowly the procurement need @at should be defined at the
first stage will dictate the extent of competititmat is possible and appropriate at
the second stage. If precise specification of thecprement needs is possible and if
they will not vary during the life of the frameworkgreement, a framework
agreement without second-stage competition, in fwhite winning supplier(s) or
contractor(s) for all or some items is or are idfged at the first stage, will
maximize competition at the first stage and shouwbduce the best offers.
However, this approach is inflexible and requiresegise planning: rigid
standardization may be difficult or inappropriatespecially in the context of
centralized purchasing where the needs of indiMiquachasing entities may vary,
where refinement of the requirements may be appabprso needs are expressed
with lesser precision at the first stage, and ircartain markets (such as future
emergency procurement). If the procuring entity'seds may not vary, but the
market is dynamic or volatile, second-stage contipetiwill be appropriate unless
the volatility is addressed in the framework agream(such as through a price
adjustment mechanism). The greater the extent cbredbstage competition, the
more administratively complex and lengthy the seketage competition will be,
and the less predictable the first-stage offerd Wwé of the final result; this can
make effective budgeting more difficult. Where thewill be extensive second-stage
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competition, there may also be little benefit ofgaging in rigorous competition at
the first stage; assessing qualifications and respp@ness may be sufficient.

4. A related issue that the procurement regulationst address is the selection
between a single-supplier or multi-supplier framekvo agreement. The
administrative efficiencies of framework agreemetdnad to indicate that multiple-
supplier framework agreements are more commonlyr@ppate, but the nature of
the market concerned may indicate that a singlegkep framework agreement is
beneficial (for example, where confidentiality ogcsirity of supply is an important
consideration, or where there is only one supptiercontractor in the market). In
addition, a single-supplier closed framework agreeim has the potential to
maximize aggregated purchase discounts given thelyli extent of potential
business for a supplier or contractor, particularyere the procuring entity’s needs
constitute a significant proportion of the entiranket, and provided that there is
sufficient certainty as to future purchase quaasitithrough binding commitments
from the procuring entity, for example). This typé agreement can also enhance
security of supply to the extent that the suppbercontractor concerned is likely to
be able to fulfil the total need. Multi-supplierafnework agreements, which are
more common, are appropriate where it is not knawvmmutset who will be the best
supplier or contractor at the second stage, eslhecidere the needs are expected
to vary or to be refined at the second stage dutimg life of the framework
agreement, and for volatile and dynamic marketseyThlso allow for centralized
purchasing, and can also enhance security of supplgre there are doubts about
the capacity of a single supplier to meet all needs

5.  The procurement regulations should emphasizet thaod procurement

planning is vital to set up an effective framewafireement: framework agreements
are not alternatives to procurement planning. Effecplanning is required for both

stages of a framework agreement procedure. Withigunho correct type of the

framework agreement can be selected, not effectimmework agreement may be
concluded and its effective operation ensured. phacurement regulations should
emphasize that the agreement itself should be ocstmph recording all terms and
conditions, the description of the subject mattdr tke procurement (including

specifications), and the evaluation criteria, bdithn enhance participation and
transparency, and because of the restrictions @ngihg the terms and conditions
during the operation of the framework agreement.

6. The procurement regulations may call for measuceensure that appropriate
capacity-building is in place in order to allow foptimal decision-making, taking
into account that the capacity required to opefaaenework agreements effectively
can be higher than for some procurement methodstacithiques envisaged in the
Model Law, and training and other capacity-buildimgeasures will be key to
ensuring successful and appropriate use.

7. The procurement regulations should also addsesh issues as monitoring the
operation of framework agreements to assess tHéctaveness in the context of
each procurement as well as the procurement maaketa whole (whether the
anticipated benefits in terms of administrativei@éincy and value for money in
fact materialize), the effect of the framework agrent on competition in the
market concerned, particularly where there is ak risf a monopolistic or
oligopolistic market, and compliance with safeguaruilt in the Model Law to
ensure transparency, competition and objectivity their operation. The
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performance of individual procuring entities usitige framework agreement and the
performance of the framework agreement in termspdtes as compared with
market prices for single procurements are alsodaronitored. Increased prices or
reductions in the quality of offers may arise fromappropriate or poor use of the
framework agreement by one or two procuring ergitie

8. Where the enacting State requires or encourémemtends to encourage) that
all framework agreements be operated electronicdlg procurement regulations
may require that all of them be maintained in ateadnlocation, which further
increases transparency and efficiency in their afjen and facilitates monitoring.

Article 32. Conditionsfor use of a framework agreement procedure

1. The procurement regulations should assist thecyring entity in the
assessment of the circumstances that would makeisbeof a framework agreement
procedure desirable and appropriate. They shouldsemeasures that will enhance
objectivity in taking decisions on the use of anfiwork agreement procedure and
its type, and so facilitate the monitoring of whexttdecisions are reasonable in the
circumstances of a given framework agreement.

2. The first circumstance that would make the u$eaoframework agreement
procedure appropriate arises where the procuringy&snneed is “expected” to arise
on an “indefinite or repeated basis”. The procuremesgulations should explain
that these latter conditions need not be cumulatibeugh in practice they will

commonly overlap. The second circumstance arisesrevithe need for the subject
matter of the procurement “may arise on an urgeasid. The reference to an
indefinite need, meaning that the time, quantityemen the need for the subject
matter itself is or are not certain, can allow fh@mework agreement to be used to
ensure security of supply, and in anticipation dofpeat procurements. The
regulations should also address the term “expamtitiand how to assess in an
objective manner the extent of likelihood of theieaipated need. The administrative
costs of the two-stage procedure will be amortizeger a greater number of
purchases; i.e. the more the framework agreemenised in the case of repeat
procedures. For indefinite purchases, those cosist ine set against the likelihood
of the need arising and the security that the fraork agreement offers (for

example, setting prices and other conditions inaade).

3. The procurement regulations may illustrate exasf products for which the
use of framework agreement procedures could be idered: commodity-type
purchases, such as stationery, spare parts, infmmaechnology supplies and
maintenance, where the market may be highly cortipetiand where there will
normally be regular or repeat purchases for whickangities may vary. They are
also suitable for the purchase of items from mobant one source, such as
electricity, and for that of items for which theatkis expected to arise in the future
on an urgent or emergency basis, such as medi¢imesre a significant objective is
to avoid the excessively high prices and poor duadhat may result from the use of
single-source procurement in urgent and emergerityations). These types of
procurement may require security of supply, as mbp be the case for specialized
items requiring a dedicated production line, forieth framework agreements are
also suitable tools.
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4. The procurement regulations may illustrate exampof procurement for
which the use of framework agreement proceduresulshamot be considered:
complex procurement for which the terms and coodgi (including specifications)
vary for each purchase or may be expected to chargfere the procurement
contract is awarded, such as procurement involMiaigge investment or capital
contracts, highly technical or specialized itemsd anore complex services, would
not generally be appropriate for procurement thiou framework agreement
procedure.

Award of and requirements for a closed framework agreement (articles 58 and
59)

Award of the framework agreement

1. The procurement regulations are to provide guigato the procuring entity in
selection of a method of procurement for the awanfd a closed framework

agreement taking into account the provisions ofckEt28 of the Model Law. The

importance of rigorous competition at the first gda of closed framework

agreements means that the procurement regulatiarss refer to open tendering as
default method for the award of a closed framewadreement. They should
provide clear guidance as regards the applicatibmexzeptions to open tendering
and provide for a mechanism to carefully scrutinitee application of those
exceptions, particularly in the light of the comipienh risks in framework

agreements procedures and types of purchases fishvitamework agreements are
appropriate. The procurement regulations should videm examples of when

procurement methods alternative to open tenderingy nbe appropriate: for

example, in the use of framework agreements for $méft and cost-effective

procurement of low-cost, repeated and urgent itesisch as maintenance or
cleaning services (for which open tendering promegets may not be

cost-effective), and specialized items such as slregergy supplies and textbooks,
for which the procedure can protect sources of Bupplimited markets. The use of
competitive negotiations or single-source procurmetmmay be appropriate for the
award of a closed framework agreement in situatiafs urgency. There are
examples in practice of effective procurement ofmptex subject matter using
framework agreements combined with dialogue-baseelquest-for-proposals
methods, such as for the procurement of satellitiipment and specialized
communications devices for law enforcement agencies

2. The procurement regulations may need to expthm possible derogations
from the procedures for the procurement method ehofor the award of a
framework agreement to reflect specifics of a fraumek agreement procedure. The
extent of the derogations will vary from case tsealepending on the type of a
closed framework agreement to be concluded (e.gloaed framework agreement
with and without second-stage competition and withe or more supplier or
contractor parties). The procurement regulationsy nlaerefore provide for an
illustrative rather than exhaustive list of expettierogations.

3. In the context of a multi-supplier closed franoelv agreement, the
procurement regulations must guide the procuringtyeion whether setting either a
minimum or a maximum number of suppliers or contves parties to a framework
agreement or both would be appropriate and, ifvdmat to consider in doing so. For
example, a minimum number may be required to enseaurity of supply; where
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second-stage competition is envisaged, there needet sufficient suppliers or

contractors to ensure effective competition, angl tdrms of solicitation may require
a minimum number, or a sufficient number to enssueh effective competition. A

maximum number may be appropriate, for example, reehhe procuring entity

envisages that there will be more qualified supgli®r contractors presenting
responsive submissions than can be accommodatdd. sifuation may reflect the

administrative capacity of the procuring entity,taoly in that more participants

may defeat the administrative efficiency of the ggdure. An alternative reason for
limiting the number of participants is to ensurattleach has a realistic chance of
being awarded a contract under the framework agee¢mand to encourage it to
price its offer and to offer the best possible éyahccordingly. The procurement

regulations must address situations where the dtati@imum may not be achieved
by requiring the procuring entity to specify in tlselicitation documents the steps
that it will then take, which might involve the aagllation of the procurement or the
conclusion of the framework agreement with a lowarmber of suppliers or

contractors.

4. The award of the closed framework agreement rbay made subject to
external approval; where framework agreements ai@goused across government
ministries and agencies, ex ante approval mechanisth this type may be
considered appropriate. If so, the procurement ledgans must require such
approval and provide a mechanism for it. Alternalyy the enacting State may
include the requirement for an ex ante approvathi@ procurement law itself and
call for the procurement regulations to elaboratettee mechanism of its operation.

5. The procurement regulations must guide the minguentity as regards the
need in some cases to conclude separate agreeméhtsndividual suppliers or
contractors that are parties to the framework agerd. The procurement
regulations must set out the default rule that eswhplier or contractor should be
subject to the same terms and conditions of thméraork agreement. Exceptions to
this rule may allow only minor variations that cemns only those provisions that
justify the conclusion of separate agreements. phecurement regulations should
illustrate possible justifications for concludingparate agreements. An example
may be the need to execute separate agreement®t@cpintangible or intellectual
property rights or where different licensing termeed to be accommodated or
where suppliers or contractors have presented ssgioms for only part of the
procurement. The procurement regulations must requutting on the record
reasons for concluding separate agreements anditiars made in each of the
agreements concluded separately.

Duration of the agreement

6. The procurement regulations are to set out th&imum duration of a closed
framework agreement. Practical experience in thasiedictions that operate closed
framework agreements indicates that the potentiahelits of the technique are
generally likely to arise where they are sufficigriong-lasting to enable a series of
procurements to be made, such as a period of 3-#&rsyeThereafter, greater
anti-competitive potential may arise, and the teram conditions of the closed
framework agreement may no longer reflect curreatkat conditions.

7. The procurement regulations must explain thffedint duration of framework
agreement within the established maximum might pprapriate depending on the
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circumstances of the procurement, in particulamgecovered, the market involved
and needs of the procuring entity. As some procer@nmarkets may change more
rapidly, especially where technological developrseate likely, for example in IT

and telecommunications procurement, or the proguremtity’s needs may not

remain the same for a sustained period, the ap@pperiod for each procurement
may be significantly shorter than the maximum elshled in the procurement

regulations. For some highly changeable items, #ppropriate period may be
measured in months. For more stable items, markets needs, a framework
agreement may be long-lasting to enable a serieprofurements to be made to
derive most benefits of the technique.

8. The procurement regulations should thereforedguthe procuring entity in
selecting the maximum duration of a particular feawork agreement within the
maximum established in the procurement regulationsalternatively they may
themselves establish different maximums for diffaréypes of procurement. The
guidance provided in the procurement regulationsufh also address any external
limitations on the duration of framework agreemerfssich as State budgeting
requirements).

9. They should also explain that the maximum doratset out by the procuring
entity for a particular framework agreement withihe maximum established in the
procurement regulations includes all possible esitems to the initially established
duration for the framework agreement concerned. Anogpension of the operation
of a framework agreement resulting from challengecpedings would extend the
framework agreement for the period of suspensian, the overall duration of the
framework agreement remains unchanged.

10. If enacting States wish to provide for extensioof the duration of the
framework agreement in exceptional circumstancé® procurement regulations
must allow for that, specify such limited circumstaes and ensure that any
extensions are of short duration and limited scdpa. example, new procurements
may not be justified in cases of a natural disasterestricted sources of supply,
when the public may be able to benefit from thenteand conditions of the existing
framework agreement.

11. The procurement regulations must establishriaiecontrols in order to avoid
abuse in extensions and exceptions to the initiafitablished duration, in particular
as regards the award of a lengthy or sizeable pescent contract towards the end
of the validity of the framework agreement.

Estimates

12. The procurement regulations should guide thecyming entity when the

contract price should or should not be establishedhe first stage. For example,
where the subject matter is subject to price orremgy fluctuations, or the

combination of service-providers may vary, it mag bounter-productive to try to

set a contract price at the outset. A common dsitic of closed framework

agreements is that there is a tendency towardsacinprices at hourly rates that are
generally relatively expensive. The procurement utegions should encourage
instead task-based or project-based pricing, wla@mropriate.

13. The terms of the framework agreement may lioommercial flexibility if
guaranteed minimum quantities are set out as onisalerms, or if the framework
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agreement operates as an exclusive purchasing ragnée though this flexibility
should be set against the better pricing from sigppl or contractors. The
procurement regulations should call therefore {a): using estimated (non-binding)
guantities in the solicitation documents so thae tframework agreement can
facilitate realistic offers based on a clear untmrding of the extent of the
procuring entity’'s needs, and so that the procummgity will be able to purchase
outside the framework agreement if market cond#iochange; and (b) using
binding quantities, which could be expressed asimmanor maxima. There may be
markets in which one solution appears to be bettan the other; the monitoring
mechanism can inform appropriate guidance, or cae examples from practice
where the choice needs to be made by the procuamtigy.

14. The procurement regulations must explain thaaximum or minimum
aggregate values for the framework agreement maknoevn; if so, they should be
disclosed in the agreement itself, failing which estimate should be set out. An
alternative approach is, where there are multiplecpring entities that will use the
framework agreement, to allow each procuring entity set different maxima
depending on the nature and potential obsolescefdhe items to be procured; in
such cases, the relevant values for each procugmtg@y should be included. The
maximum values or annual values may be limited hddetary procedures in
individual States; if so, the procurement regulasicchould set out other sources of
regulation in detail.

15. The procurement regulations must require sgttout in the framework

agreement all estimates to the extent they are knaowcording the limitations on

estimates, or a statement that accurate estimatesnat possible (for example,
where emergency procurement is concerned): progidire best available estimates,
where firm commitments are not possible, will en@mge participation.

Permissible variations to the framework agreement during its operation

16. In the context of articles 59 (1)(d)(iii) and,6the procurement regulations
must prohibit setting out in the framework agreemdéime range of permissible
variation to evaluation criteria and their relativeight so wide as to make the
safeguards contained in article 63 of the Model Lm@aningless in practice. Those
safeguards establish limits to the permissible earm@f changes to terms and
conditions of the procurement during the operatafna framework agreement so
that to ensure that no change to the descriptionth&f subject matter of the
procurement occur and other changes are made irarsparent and predictable
manner.

17. The procurement regulations should establisbhaeisms for oversight of the
application of those safeguards. Flexibility in yiag evaluation criteria and their
relative weight within the parameters and rangeastin the framework agreement
should not become a substitute for adequate provemé planning, distort
purchasing decisions in favour of administrativeseaencourage the use of broad
terms of reference that are not based on a carefemtification of needs, and
facilitate the abusive direction of procurement traots to favoured suppliers or
contractors. These latter points may be of incrdasignificance where procurement
is outsourced to a fee-earning centralized purcttasaigency, which may use
framework agreements to generate income. Oversfglucesses may assist in
avoiding the use of relatively flexible evaluati@niteria in framework agreements
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to hide the use of inappropriate criteria basedagreements or connections between
procuring entities and suppliers or contractors,d ato detect abuse in

pre-determining the second-stage results that wawddate first-stage competition,

the risks of which are elevated with recurrent pases. Transparency in the
application of the flexibility, and the use of aepdetermined and pre-disclosed
range both facilitates such oversight.

Operation and monitoring of the closed framework agreement

18. The procurement regulations should explain tiet basis for the award of
procurement contracts under the framework agreenfn® lowest-priced or most

advantageous submission) will normally, but need necessarily, be the same as
that for the first stage; for example, the procgrientity may decide that among the
highest-ranked suppliers or contractors at thet fatage (chosen using the most
advantageous submission), the lowest-priced respensubmission to the precise
terms of the second-stage invitation to participatél be appropriate. Where

variations and different options are envisaged, ghecurement regulations must call
for setting them all out in the framework agreement

19. Where the procuring entity is not required tpexate a closed framework
agreement online, the procurement regulations sheuhphasize the advantages of
an online procedure in terms of increased efficyeand transparency (for example,
the terms and conditions can be publicized usindhyperlink; a paper-based

invitation to the second-stage competition could umvieldy and user-unfriendly).

The procurement regulations should require the ymiog entity to set out in the

framework agreement all information specific to tlmline operation of the

framework agreement, such as the requirements fmnection to a website,

particular software, technical features and, ieveint, capacity.

20. The procurement regulations should explain Howderive the major benefit
and avoid the pitfalls of framework agreements. yilséould in particular address
practical realities with the use of framework agnests reported in many
jurisdictions that prices tend to remain fixed mathhan varying with the market and
procuring entities tend to procure through an émxgstframework agreement even
though its terms and conditions do not quite méeirtneeds or reflect the current
market conditions, to avoid having to commence maacurement proceedings. As
a result, procuring entities may fail to assesserand quality sufficiently when
placing a particular purchase order. They may owpteasize specifications over
price.

21. To address these pitfalls, the procurementlatiguns should require procuring
entities to assess on a periodic basis during tlmeency of a closed framework
agreement whether a framework agreement continoesffer value for money and
continues to allow access to the best that the etadan offer at that time
(e.g. whether its prices, and terms and conditicereain current and competitive).
They should also consider the totality of the pasds under the framework
agreement to assess whether their benefits exceeid tosts. Ways of assessing
whether the technical solution or product proposeaiains the best that the market
offers may include market research, publicizing teeope of the framework
agreement and so forth. Where the framework agreaeme longer offers good
commercial terms to the procuring entity, the pmewoent regulations should
require holding a new procurement procedure (ctadsior a new framework
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agreement procedure). The procurement regulatitnoaild specifically discourage
the award of a lengthy or sizeable procurement re@mhttowards the end of the
validity of the framework agreement, which incremsesks of purchasing outdated
or excessively priced items.

22. In multi-supplier framework agreements, eachpsier or contractor party will
wish to know the extent of its commitment both la¢ butset and periodically during
operation of the framework agreement (such as at@urchase is made under the
framework agreement). The procurement regulationsukl therefore require the
procuring entities to inform periodically or upoaquest the suppliers or contractors
about the extent of their commitments.

Establishment of and requirements for an open framework agreement
(articles 60 and 61)

1. The procurement regulations may recommend thatinvitation to become a
party to the open framework agreement should beenfermanently available on
the website at which the framework agreement wdl rbaintained. They could also
require that all information related to the opesatiof the open framework
agreement must continuously be made available @nwbbsite. The procurement
regulations may list information that should at emimum appear there, such as:

(@) The names and addresses of all procuring iestithat can use the
framework agreement (where the framework agreemdiotvs for several potential
purchasers at the second stage);

(b) The agency responsible for establishing andntaming the framework
agreement where more than one purchaser are indplve

(c) Prerogatives of the central purchasing ageificgny (e.g. whether it is
authorized to undertake the procurements concerimedts own name (as a
principal), without therefore needing to publishtaiks of its own client entities; if
the agency operates as an agent, however, theagsdmust then be published);

(d) A maximum number of suppliers or contractoestjes to the framework
agreement, if any, and the procedure and critepiattie selection of that maximum.
The procurement regulations must emphasize thatbbshing the maximum may be
justified because of capacity limitations in itsmomunications system, not on any
other ground. They must specify techniques that lmarused by the procuring entity
to achieve the selection of the maximum number inoa-discriminatory manner,
such as “first-come, first-served”, the drawing lofts, rotation or other random
choice in a commodity-type market, and alert sugmglior contractors about the
possibility of a challenge;

(e) The duration of the framework agreement. Thecprement regulations
may require in this context that the duration of apen framework agreement
should not be excessive, and should be assessedfénence to the type of subject
matter being procured, in order to allow for newheologies and solutions, and to
avoid obsolescence. In addition, suppliers or cators may be reluctant to
participate in an agreement of unlimited duration;

(f) Requirements that must be fulfilled by suppdieor contractors in order
to join the agreement;
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(9) All other main terms and conditions of thenfrework agreement;

(h) The list of suppliers or contractors partiesthe framework agreement
(the procurement regulations may explain that magsthe list in such a way could
be effective implementation of the requirement ba public notice of the award of
the framework agreement, contained in article 23oflthe Model Law);

(i) The names of suppliers or contractors to whprmcurement contracts
were awarded under the framework agreement anceprod the awarded contracts
(the procurement regulations may explain that pgstthis information could be
effective implementation of the requirement on fblic notice of the award of
procurement contracts awarded under the framewogkeeanent, contained in
article 23 of the Model Law);

(i) Announcements and all terms and conditions e&cond-stage
competitions;

(k) A copy of an invitation to the second-stagenpetition.

2. In the context of paragraph (5) of article 6i@e fprocurement regulations must
emphasize the importance of swift examination opleations to join the open
framework agreement. The interaction between fewdmission deadlines, the time
needed to assess indicative submissions and tlgeidney and size of second-stage
competitions should be carefully assessed when atipgr the open framework
agreement. The procurement regulations may empdagie utility of relatively
frequent and reasonable-sized second-stage comopstito take advantage of a
competitive and dynamic market.

Article 62. Second stage of a framework agreement procedure

1. The procurement regulations must explain how fth@ion to issue an
invitation to the second-stage competition to otipse parties of the framework
agreement then capable of meeting the needs opitbeuring entity in the subject
matter of the procurement will operate in practiegthout jeopardizing the
principles of transparency and fair and equal treadt of suppliers and contractors.
They need to emphasize that the purpose of theigioovis to enhance efficiency,
not to limit competition. The procurement regulatomust set out the default rule
that all suppliers or contractors parties to theeagient must be presumed to be
capable of meeting the needs of the procuring erntitthe subject matter of the
procurement unless the framework agreement oraindr indicative submissions of
some suppliers or contractors provide to the coptrdihe procurement regulations
should therefore require the procuring entity teeipret the term “then capable of
meeting the needs” in a very narrow sense, in iflet lof the terms and conditions
of the framework agreement and of the initial odigative submissions. They may
provide examples when issuing an invitation to witéd group of suppliers or
contractors then capable of meeting the needs @fptlocuring entity in the subject
matter of the procurement will be justified. Foraeple, the framework agreement
may permit suppliers or contractors to supply up certain quantities (at each
second-stage competition or generally) or initialimdicative submissions may state
that certain suppliers or contractors cannot fypfrticular combinations or certain
quality requirements.
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2.  The important safeguard against the abuse omsaisof this option, for

example using it for the award of contracts to fanem suppliers or contractors, is
the requirement on the procuring entity to give atice of the second-stage
competition to all parties to the framework agreamat the same time when the
invitation to the second-stage competition is issu&iving such notice in this

manner will allow any excluded supplier or contacto challenge the procuring
entity’s decision not to invite that supplier or ntractor to the second-stage
competition. The procurement regulations may prevfdr the minimum period of

the notice before the second-stage competition ctaymence.

3. The procurement regulations must emphasize dgative impact of possible

challenges on the efficiency that the framework eagnent procedures try to

achieve: exceptions to the default rule to invite sauppliers or contractors to the

second-stage competition must be carefully considend used when truly justified

for the procuring entity to avoid being confrontbg many aggrieved suppliers or
contractors that challenge the procuring entityssessment of their capability to
meet the procuring entity’s needs at a particularet The procurement regulations
must require the procuring entity to include in thecord of the procurement an
explanation of the exclusion of any suppliers onttactors parties to the agreement
from the second-stage competition.

4. The procurement regulations should regulate thanner of issuing an

invitation and notice of second-stage competitierg. that they must be in writing,
issued simultaneously and automatically by the ewystto each supplier or

contractor concerned. Although there is no requéaeinto issue a general notice of
the second-stage competition, placing a noticehenptublicly accessible page of the
website where the framework agreement is maintaivedld bring such result and

the procurement regulations may require the proguentities to do so.

5. Paragraph (4) (b) regulates the content of thetdtion to the second-stage
competition. The procurement regulations must dpe@iny other requirements

relating to the preparation and presentation ofrsgbions and to other aspects of
the second-stage competition not listed in paradyrép (b) of the article that the

procuring entity must specify in the invitation tpresent submissions at the
second-stage competition. Where such requiremertscaind in other provisions of

law of the enacting State, the procurement regufatishould refer to them. The
procurement regulations must also clarify whethgppdiers or contractors may vary
their first-stage (initial) submissions at the sed¢stage with a result less favourable
to the procuring entity (e.g. by increasing pridlesiarket conditions change).

6. As noted in the context of the closed framewayreements above, the
procurement regulations are to explain the openatid the permissible range of
refinements to the terms and conditions of the prement, including the relative
weights of the evaluation criteria and subcritetimough second-stage competition.
The flexibility to engage in such refinement is ified by application of article 63
which provides that there may be no change to #scidption of the subject matter
of the procurement, and that other changes may laglemonly to the extent
permitted in the framework agreement. Where modtfans to the products, or
technical substitutions, may be necessary, theyulshde foreshadowed in the
framework agreement itself, which should also eszpraneeds on a sufficiently
flexible and functional basis (within the paramstef article 10) to allow for such
modifications. Other terms and conditions that rb&yrefined include combinations
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of components (within the overall description), veatties, delivery times and so
forth. The balance of allowing sufficient flexilyi to permit the maximization of
value for money and the need for sufficient tramepay and limitations to avoid
abuse should form the basis of guidance to progugantities in this aspect of the
use of framework agreements.

7. With reference to paragraph (4) (b) (iv), theoqurement regulations must
emphasize the importance of setting out a suitabEadline for presenting
submissions, in order to preserve the efficiencythuwit jeopardizing legitimate
interests of suppliers or contractors parties te framework agreement: in the
context of open framework agreements, for examiile,deadline may be expressed
in hours or a day or so. Otherwise, the administeaefficiency of the procedure
will be compromised, and procuring entities will thavail themselves of the
technique. The period of time between the issuethd invitation to present
second-stage submissions and the deadline for mtiage them should be
determined by reference to what sufficient timeptepare second-stage submissions
will be in the circumstances (the simpler the subjenatter being procured, the
shorter the possible duration). Other considerationclude how to provide a
minimum period that will allow a challenge to therms of solicitation. The
procurement regulations may explain that the timguirement will be in any event
qualified by the reasonable needs of the procudngty, as explicitly stipulated in
article 14 (2) of the Model Law, which may in lirai circumstances prevail over
the other considerations, for example, in caseserfreme urgency following
catastrophic events.

8. The procurement regulations must explain therajen of a standstill period
in the context of various types of framework agreets, noting that shorter
duration of a standstill period will be justifiedh ithe context of open framework
agreement in the light of simple standardized itentended to be procured through
such systems. The procurement regulations shoubdaex reasons for not requiring
a standstill period in the context of award of prmament contract under closed
framework agreements without second-stage compatiti

Article 63. Changes during the operation of a framework agreement

As noted in the context of closed framework agremimieand article 62 above, the
procurement regulations are to explain limits omrndes to the terms and conditions
of the procurement during the operation of a framew agreement. The

procurement regulations would also need to expleien framing the description of

the subject matter of the procurement in a funaloar output-based way, with

minimum technical requirements where appropriateuld be appropriate so as to
allow for subject-matter modifications or technicalbstitutions. Whether this

approach is appropriate will depend on the natdrthe procurement itself. There is
a risk of abuse in both allowing broad and genspecifications, and in permitting

changes; the framework agreement may be used faminéstrative convenience

beyond its intended scope, allowing non-transpaeardt non-competitive awards of
procurement contracts. Furthermore, this lack ahsparency and competition will

also have the potential significantly to compromigalue for money in those

awards. The procurement regulations should theeetaddress in some detail these
risks and appropriate measures to mitigate them.
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Subjects to be addressed in procurement regulations in the
context of Chapter VIII of the Model Law (Challenge
proceedings), in the order of thearticles

General

1. The provisions of the Chapter are intended tosbpeplemented by regulations
and detailed rules of procedure to ensure that dhallenge mechanisms operate
effectively, expeditiously and in a cost-effectivmanner. Depending on legal
traditions of the enacting State, such supplemgngimvisions will be included in

the procurement regulations or regulations in ottr@nches of law.

2. In addition, other branches of law and otheribsdn the enacting State may
have an impact on the challenge mechanism envisageldr Chapter VIII if for
example a challenge is triggered by allegationdrafid or corruption, or breaches
of competition law. In such cases, the procuremmmbther applicable regulations
should require that the information about such gdteons be made publicly
available, to ensure that relevant authorities alerted and so that appropriate
action is taken.

3. The procurement or other applicable regulatishsuld elaborate on all issues
having implications on achieving the appropriatdabae between the interests of
suppliers or contractors and the needs of the pioeguentity, such as the group of
persons entitled to challenge the acts or decisimfisthe procuring entity
(as discussed in the context of article 64 below)l @n considerations relating to
when suspension may or may not be appropriate ahdnwthe prohibition of
article 65 should be lifted, such as in case ofurat disasters, emergencies, and
situations where disproportionate harm might othsewbe caused to the procuring
entity or other interested parties. In this contakie procurement regulations must
explain in detail the interaction of all relevanimé limits in connection with
challenge proceedings (such as duration of a stdlngsriod, submission deadlines,
the period in the end of which the prohibition coae by article 65 would lapse, the
duration of suspension and deadlines for takingisiees on applications and for
serving notices).

4. The procurement or other applicable regulatioresy discourage commencing
parallel proceedings and establish a clear seqogncof applications to
administrative and judicial review bodies existiilgthe enacting State. They may
contain provisions addressing the sequence of epipbins, if desired. Sequencing
may be different depending on legal traditions ah&ing States. Some States are
more flexible by not requiring the supplier or cadtor to exhaust the challenge
mechanism at the procuring entity before filing application before the
independent body or the court. Equally they maywlithe aggrieved supplier or
contractor not satisfied with the decision taken the procuring entity in the
challenge proceedings to appeal that decision énitldependent body or the court.
Where the application was filed directly to the épeéndent body, the appeal of the
decision of the independent body may be filed tgy appeal authority within that
body, if such option exists, or to the court. SoB&ates may however require
exhausting some or all measures before filing aapion to the court. The
procurement or other applicable regulations mayuireqthe aggrieved supplier or
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contractor to file an application for reconsideoatifirst before the procuring entity

and appeal any decision it wishes to appeal froat tthallenge proceedings within
the independent body structure before applyinghi ¢ourt. Alternatively, they may

allow to bypass the procuring entity but requireetchaust all remedies within the
independent body structure before applying to theurtc In this respect, the

procurement regulations must be compliant with ititernational obligations of the

enacting State, including under the United Nati@w®nvention against Corruption

(New York, 31 October 2003% and the WTO GPA, which may require them to
ensure effective appeal to an independent body that decisions of any review

body that is not a court be open to judicial review

Article 64. Right to challenge and appeal

1. The procurement or other applicable regulationgst provide or call for
issuance of detailed guidance on operation of tlwvipions of article 64 consistent
with the legal and administrative structure of theacting State. In particular, they
must specify the group of persons having the rightchallenge decisions and
actions taken by the procuring entity in the prasunent proceedings. Unlike other
systems, the Model Law gives this right only to gligrs and contractors (the term
includes potential suppliers or contractors covelsdthe definition of article 2,
such as those excluded through pre-qualification poe-selection), and not to
members of the general public or subcontractorss T$ because the right is based
on a supplier’s or contractor’s claim that it hasstained loss or injury from non-
compliance by the procuring entity with the proauemt law. These limitations are
designed to ensure that challenges relate to thesidas or actions of the procuring
entity in a particular procurement procedure, aodavoid an excessive degree of
disruption to the procurement process through elngis that are based on policy or
speculative issues, or based on nominal breached, adso reflecting that the
challenge mechanism is not the only oversight maidm available.

2. The procurement or other applicable regulationsst in addition address the
ability of a supplier or contractor to present aldbnge and of various State bodies
to pursue challenge applications, with referenceotioer provisions of law of the

enacting State, such as those setting out the mements under domestic law that a
supplier or contractor must satisfy in order toadde to proceed with a challenge or
obtain a remedy.

3. Achallenge filed with the court — often termadudicial review — is outside
the scope of regulation by the procurement legamBwork but has implications on
it. It would be appropriate therefore for the promment or other applicable
regulations to refer to other provisions of lawthé enacting State that set out the
relevant authority and court procedures, so thathbihe procuring entities and
suppliers and contractor has the complete pictsreegards available remedies. In
particular, this applies to the appeal mechanisrhictv under the Model Law is
envisaged only through court proceedings and fahgwthe court procedures
concerned. The procurement or other applicable lagiguns should provide for the

32

United Nations]reaty Series, vol. 2349. The Convention was adopted by the &mhiations
General Assembly by its resolution 58/4. In accoawith article 68 (1) of the Convention,
the Convention entered into force on 14 Decemb@&®520he text of the Convention is also
available at www.unodc.org/documents/treaties/UNCRiblications/Convention/08-
50026_E.pdf (accessed January 2011).
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guidance to users of the procurement system onheneahe appeal exists in courts
or elsewhere in the enacting States and how itatper

Article 65. Effect of a challenge

1. The procurement or other applicable regulatishsuld explain to procuring
entities the operation of the prohibition covereg the article, in particular
differences between the prohibition covered bycéeti65 and suspension that may
be applied by the procuring entity or ordered byimthependent body, court or other
competent authority. Although article 65 prohibitee entry into force of the
procurement contract until the challenge or appbak been disposed of, a
suspension of the procurement proceedings may lbésmecessary. Suspension of
the procurement proceedings is a broader notiom tltize prohibition under
article 65: it stops all actions in those proceggin

2. The procurement or other applicable regulatistould explain what is

intended to be covered by the term “any step tamdora procurement contract
(or framework agreement) into force” and that theohgbition is not absolute

(urgent public interest considerations may be iradblas the ground for lifting it).

“Any step to bring a procurement contract (or framek agreement) into force”

would encompass for example the dispatch of thécaaif acceptance to successful
supplier or contractor, or where this is envisagady steps towards signing a
written procurement contract or receiving approweélanother body for entry into

force of the procurement contract (or frameworkezgnent).

3. The procurement or other applicable regulatiomsst explain the term the

“participants in the challenge proceedings” as camep to “participants in the

procurement proceedings”. The former term coverst the procuring entity and the
supplier(s) or contractor(s) presenting the chaknand, where relevant, any
governmental authority whose interests are or cdiddaffected by the application,
such as an approving authority). They are generallparrower group than the
participants in the procurement proceedings, butlemnthe right conferred by

article 68 more suppliers or contractors may stejoin the challenge proceedings,
or to launch their own challenge, where they askes$ or damage arising from the
same circumstances. In this context, the “partiotpan challenge proceedings” can
include a varying pool of participants, depending the timing of the challenge

proceedings and subject of the challenge. Any sepplr contractor participating in

the procurement proceedings to which the applicatiglates can join the challenge
proceedings. The “participants in challenge proéegsl’ can include other

governmental authorities. In this regard, the tégavernmental authority” means

any entity that may fall within the definition ofie procuring entity under article 2,
including entities that are entitled to operate /anduse a framework agreement,
subject to the requirement in article 68 (1) foosk entities to have an interest in
the challenge proceedings at the relevant timehis regard, it should be noted that
a party to a framework agreement whose interestsidvor could be affected by the
challenge proceedings is most probably the leadhmsing entity rather than other
entities that became parties to the framework agesg at the outset of the
procurement proceedings. The term would also inelady approving authority in

the context of the procurement concerned (seexXample articles 22 (7) and 30 (2)
and (5) (e) where the role of the approving auttyoils envisaged).
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4. The procurement or other applicable regulationast clarify whether an
independent body may take a decision on lifting ghiehibition without a request
from a procuring entity. This option may be appiafr in systems that operate on
an inquisitorial, rather than an adversarial, babist in other States, it may be less
so.

Article 66. Application for reconsideration before the procuring entity

1. The procurement or other applicable regulatiorey contain measures aimed
at promoting the early resolution of disputes bya@raging the use of the optional
challenge mechanism envisaged by this article. pleeurement or other applicable
regulations may also call for the wide disseminatémd explanation to the public of
the benefits of the reconsideration mechanism lgeftve procuring entity and its
manner of operation, so that effective use can bdeof it. In addition, they should
establish monitoring and oversight mechanisms toersee the response to
applications submitted, so as to ensure that they teeated seriously and the
potential benefits are obtained.

2. The procurement or other applicable regulatiaresto elaborate on differences
between the debriefing discussed in the contexamicle 22 above and a formal
request for reconsideration before the procuringitenin order to avoid confusion,

they should highlight the key differences in terofsthe objectives, procedures and
possible outcomes of both procedures.

3. The procurement or other applicable regulatians to emphasize that filing
the application for reconsideration to the procgranmtity is not available where the
procurement contract has entered into force; afiercontract formation period, the
challenge will fall instead within the purview ohdependent or judicial review
bodies — that is, the independent body or the coliney should also explain that,
where proceedings before an independent body ontcate commenced, the
competence of the procuring entity to entertain thpplication ceases. The
procuring entity may nevertheless be able to camtiwith corrective action in the
procurement proceedings concerned, provided thah sction does not contravene
any order of the independent body or court or othesvisions of domestic law.
Where such an application to an independent bodgoart is limited in scope, the
precise implications of that application for theegaxisting application before the
procuring entity will be a matter of domestic lawdathe procurement regulations
must contain appropriate cross-references in tigsird.

4. In connection with the deadlines for submittingpplications for
reconsideration, the procurement or other applieakbulations should explain:

(@) The meaning of the “terms of solicitation, qopaalification or
pre-selection” as encompassing all issues arisiogn fthe procurement proceedings
before the deadline for presenting applicationspte-qualify or applications for
pre-selection or submissions, such as the seleatfom method of procurement or a
method of solicitation where the choice betweenmopad direct solicitation exists,
and the limitation of participation in the procurem proceedings in accordance
with article 8. It thus excludes issues arisingnirpre-qualification or pre-selection,
which are covered by the second part of paragré&)h(4) of the article, or from
examination and evaluation of submissions, which @wvered by paragraph (2) (b)
of the article;
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(b) The term “prior to” the submission deadline ithe context of
paragraph (2) (a) and may establish the absoluteimuem when the applications
may be filed to prevent highly disruptive (and paph vexatious) challenges being
filed immediately before the submission deadlin@eTaim should be to encourage
filing any challenges to the terms of solicitatiopre-qualification or pre-selection
and to the decisions taken by the procuring entitythe pre-qualification or
pre-selection proceedings as early as is practgabl

(c) Which applications would be considered asdfitut of time and must be
dismissed by the procuring entity. For example, ngha standstill period has been
applied and approval of another authority is regdifor the entry into force of the
procurement contract (or framework agreement), allehge initiated after the
expiry of the standstill period but before approisabranted is out of time; and

(d) That the alternative deadline provided fomperagraph (2) (b) is intended
for all situations when the standstill period wast mapplied (e.g. because the
legitimate exception was invoked or for illegal grals).

5.  The procurement or other applicable regulationay provide or call for
issuance of procedural rules that would be appleato the applications for
reconsideration proceedings. Those rules may, imtés, address the following
issues:

(a) Supporting evidence to be presented by thdicgy to demonstrate why
a reconsideration or corrective action is the appaie course. How that may be
done will vary from case to case and preserving«ilfidity in this regard is
necessary. The default rule should however be thia¢ application for
reconsideration should be accompanied by all abkdlaevidence; filing any
supporting evidence later may defeat the aim ofuiog prompt action on the
application by the procuring entity;

(b) Time limits for serving prompt notices to albncerned and manner and
means of doing so. The aim is to ensure that alérasted persons, including
participants in the procurement proceedings (whosetact details may or may not
be known to the procuring entity), are timely infoed that the application has been
filed. In the electronic environment, for exampthg most effective manner, means
and place for serving notices is the website whére initial notice of the
procurement was published, and the procurementlatgns should encourage or
require the procuring entity to do so;

(c) Sequence of issues to be considered and desisio be taken by the
procuring entity (whether the application has béiéed within the prescribed time
limits; whether or not the applicant has standiogfite its application, whether the
application is based on an obviously erroneous rstdading of the facts or
applicable law and regulations; or whether the egapion is frivolous or vexatious,
whether the nature of the challenge and its timiag, well as the facts and
circumstances of the procurement at issue justifspending the proceedings and if
so, for how long; which corrective measures aréat@® and so forth);

(d) The form, manner and place of recording altid®ns by the procuring
entity taken in the application-for-reconsideratipnoceedings and their minimum
content (e.g. that the decision must be in writistgte action(s) taken and include
reasons, both to enhance understanding and theasbist in the prevention of
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further disputes, and to facilitate any further ltdvage or appeal, and must become
part of the documentary record of the procuremewic@edings). In this context it
should be noted that, although in some systemssilesice can be deemed to be a
rejection of an application, the Model Law provissorequire a written decision on
rejection. The procurement or other applicable feions must therefore clarify the
effect of silence by the procuring entity to an bgation within the periods
allocated by law for taking actions and decisioms tbe application (including on
serving notices under paragraph (3) of the artjcie)particular that the silence or
absence of actions may trigger the application rforiew, to a court or to another
competent authority of the enacting State;

(e) In the context of article 67 (8), means andnnea of providing by the
procuring entity of effective access by the indegemt body to all documents in the
procuring entity’s possession relevant to the prement proceedings under review.
Such means and manner must satisfy the requireofelatw for prompt access upon
receipt of a notice of the application. IT toolsyfacilitate that;

(f)  The rights of persons joining the reconsidamatproceedings, including
the right to submit a request to lift a suspendioat has been applied;

(g) Treatment of confidential information, includj in the context of issuing
decisions and notices and granting access to recbyd participants in challenge
proceedings and by the independent body. In thisteod, the procurement or other
applicable regulations may in particular explaire thim of provisions requiring
servicing a notice of the substance of the appleatit permits the procuring entity
to avoid the disclosure of potentially confidentiaformation without the need to
redact confidential information from the applicatio

6. The procurement or other applicable regulationsst explain the legal effects
of a decision on dismissal, in particular that tiesmissal constitutes a decision on
the application and can thus be challenged and i§ inot challenged, it lifts the

prohibition against entry into force of the procment contract or framework

agreement after the time period allocated undeaclaer65 for possible challenge or
appeal has lapsed.

7. The procurement or other applicable regulatistould guide procuring

entities as regards corrective actions that they m#tie: for example, rectifying the
procurement proceedings so as to be in conformity whe procurement law, the
procurement regulations or other applicable ruiésa decision has been made to
accept a particular submission and it is shown thadther should be accepted,
refraining from issuing the notice of acceptancethe initially chosen supplier or

contractor, but instead to accept that other sukimis or cancelling the

procurement proceedings and commencing new proongedi

8. To minimize the risks of abuse of the discretimm the side of the procuring
entity as regards imposition of suspension, thecprement or other applicable
regulations may provide examples when the suspansiould be needed. An
alternative approach would be to regulate the aserof the procuring entity’s
discretion in deciding whether or not to suspenel phocurement proceedings. Such
approach may be particularly appropriate where phecuring entity might lack
experience in challenge proceedings, where dedsian the procurement
proceedings concerned have been taken by anothdy, lmo where it is desired to
promote the early resolution of disputes by strgnghcouraging any challenge to
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be presented to the procuring entity in the finsstance. If such an approach is
preferred, more prescriptive regulation should heluded in the procurement or
other applicable regulations, taking into accouht tneed to strike a balance
between the right of the supplier or contractor have a challenge or appeal
properly reviewed and the need of the procuringterb conclude a procurement
contract (or a framework agreement) in an econoamd efficient way, without

undue disruption and delay of the procurement msce

Article 67. Application for review before an independent body

1. In an enacting State that wishes to set up aham@sm for independent review,
the procurement or other applicable regulations ldomeed to identify the

appropriate body in which to vest the review fuanti whether in an existing body
or in a new body created by the enacting State. @day may, for example, be one
that exercises overall supervision and control opeocurement in the State, a
relevant body whose competence is not restrictegirtcurement matters (e.g. the
body that exercises financial control and oversigiver the operations of the
Government and of the public administration (thepme of the review should not,
however, be restricted to financial control and mght)), or a special

administrative body whose competence is exclusivédly resolve disputes in

procurement matters.

2. The procurement or other applicable regulatiossould regulate the
composition and operation of this body; the impoc& of independence and
specialist expertise of individuals that will heanallenges in that body should be
emphasized. They should attach particular impoeata the question of evidence,
confidentiality and hearings, so as to ensure #ihfparties to the proceedings are
fully aware of their rights and obligations in thiegard, to ensure that there is
consistency in all proceedings, and to allow arctfiye and efficient appeal from a
decision of an independent body. The regulationsilccoallow civil society
representatives or others to observe challenge egdiogs, and provide for the
required facility, in accordance with the legal ditton in the enacting State
concerned.

3. There will be a need for robust procedural rulesorder to ensure that the
proceedings examine the issues in each case iaghmpriate level of detail and in
a timely fashion. The procurement or other applieategulations must provide or
call for issuance of rules of procedure and guidarior the operation of the
independent body, including:

(@) The manner in which applications are to bedijlincluding applications
to permit the procurement to continue on the growfdurgent public interest
considerations (e.g. whether the application isbéo made by the procuring entity
ex parte, or inter parts);

(b) Questions of evidence and its examination,luiding clear rules and
procedures as regards the elements and supportidgree that a procuring entity
would need to adduce as regards urgent publicéstezonsiderations;

(c) The conduct of review proceedings (such asthdrepublic hearings are
to take place);

(d) Issues of observers;
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(e) Means of serving prompt notices by the indejeem body to all
concerned, and means, manner and place of puldicatf such notices where
required by law;

(f) Authority to make enquiry of the procuring @ntif its decision on
suspension must be taken before the independeny had a chance to review
documents relating to the procurement proceedisgsh as the full record of the
procurement proceedings;

(9) Rights of entities whose interests might béectd by the application
(such as other government entities), including rveation in the challenge
proceedings or a request to lift a suspension thatbeen applied;

(h) Corrective actions that the independent bodyy morder immediately in
cases that trigger automatic suspension of the ysemgent proceedings under
paragraph (4) of the article, such as ordering pinecuring entity to extend the
deadline for presenting submissions, or correctitige terms of solicitation,
pre-qualification or pre-selection;

(i) Competence as regards applications submittedhe independent body
out of time (the discretionary element of paragrd@h (c) of the article allows the
independent body to dismiss the application everraht was established that the
application involves significant public interestnsiderations; it also does not bar
the independent body from considering late applcet where no significant public
interest considerations are involved). The ruley nflastrate the type of issues that
should permit entertaining applications after th@andstill period, such as the
discovery of fraudulent irregularities or instanc&scorruption;

(i) The manner of access to all documents relatingthe procurement
proceedings in the possession of the procuringtyer(@.g. physical or virtual),
envisaging for example the provision of the reldvadocuments in steps
(for example, a list of all documents could be pdad to the independent body first
so that the independent body could identify thosecuinents relevant to the
proceedings before it). The goal should be to avexdessive disruption of both
procurement and review proceedings by providingusecand efficient means of
transfer of such documents, noting that the uséTofools may facilitate this task.
The rules must address in this context procedufeléftimg any restrictions on the
disclosure of confidential information covered byticdles 24 and 25 (4) of the
Model Law, in particular whether the independentyas the competent organ of
the enacting State to lift such restriction or #@shto apply to a court or another
relevant organ of the enacting State for the otddift such restriction;

(k) Rules for access by participants in the chajle proceedings to the
record of the challenge proceedings (which willdenthe provisions of article 67 (8),
include the record of the procurement proceedingsgluding for example the
requirement that participants in the challenge peatings will need to demonstrate
their interest in the documents to which accessoisght: this measure is intended to
allow the independent body to keep effective canwb the proceedings and to
avoid suppliers or contractors conducting exhaessearches of the documents in
case they may discover issues of relevance;
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() Treatment of confidential information, includj in the context of issuing
decisions and notices and granting access to recbyd participants in challenge
proceedings.

4. In the context of paragraph (9) (i), the procoeamt or other applicable
regulations of the enacting State should addresses of quantification of losses
specific to the procurement context. In addressthgse issues, the regulations
should consider how purely economic loss is adaréssn the domestic legal
system, so as to ensure consistency in the meastirnancial compensation

throughout the jurisdiction concerned (includinge tfextent to which financial

compensation is contingent on the applicant provihgt it would have won the
procurement contract concerned but for the non-d@npe of the procuring entity
with the provisions of the law). The possibility ofceiving financial compensation
can raise the risk of encouraging speculative a&aplins and disrupting the
procurement process. It may also increase the afskbuse if the power to award
financial compensation lies in a small entity oe thands of a few individuals. The
applicable regulations may therefore call for owghns of the operation of the

mechanism of financial compensation in challengecpedings, especially where a
quasi-judicial system is in its infancy. This shdule coupled with a regular review
of the entire challenge mechanism to ensure thats itoperating effectively in

allowing, and encouraging where appropriate, sw@wplior contractors to bring
applications.

Article 68. Rights of participantsin challenge proceedings

1. The procurement or other applicable regulatioskould explain that
paragraph (1) aims to permit all suppliers or caators “participating in the
procurement proceedings” to join the challenge peatings as long as they remain
in the proceedings concerned at the time of thellehge. Thus the provisions
intend to exclude those that have been eliminatedugh pre-qualification or a
similar step earlier in the proceedings, unlesg #tap is the action or decision of
the procuring entity to which the challenge relatéhis is predicated, as noted in
the context of article 64 above, on the notion tpatticipation is granted to the
extent that the supplier or contractor, or otheteptial participant, can demonstrate
that its interests may be affected by the challepgeceedings. The possibility of
broader participation in the challenge proceedisigsuld be provided for since it is
in the interest of the procuring entity to have @bants aired and information
brought to its attention as early as possible. Phecurement or other applicable
regulations may provide for suitable nomenclature identify the various
participants more accurately.

2. The rules of the conduct of challenge proceesliagplicable to the procuring
entity and the independent body, respectively, WBsed in the context of articles 66
and 67 above, should provide for due process duttiegchallenge proceedings and
set out the rights of all participants in the chalje proceedings, differentiating the
broader rights of the applicant and the procuringite from the rights of other
interested persons and the rights of those two ggduom the rights of anyone else
that may be present during public hearings (sucmambers of the press). The goal
is to ensure that the proceedings can continue wjpropriate dispatch and that
suppliers or contractors can participate effectvel
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Article 69. Confidentiality in challenge proceedings

The issues for applicable regulations are thosectted upon in the context of
articles 24, 25 (4), 66 and 67 above.
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