
Proposal for a Regulation

Recital 125a (new)

With regard to archives, the right to protection of personal data must take into account the right of peoples to know their history and the principle of citizens' access to administrative information. Having regard to the Universal Declaration on Archives, which states that archives are "authoritative sources of information underpinning accountable and transparent administrative actions. They play an essential role in the development of societies by safeguarding and contributing to individual and community memory"; the Council Recommendation of 14 November 2005 on priority actions to increase cooperation in the field of archives in Europe; and the Council Resolution of 6 May 2003 on archives in the Member States, which stressed "the importance of archives for the understanding of the history and culture of Europe and for the democratic functioning of society within the framework of the enlargement of the Union on 1 May 2004"
, this Regulation must tie in with the specific national provisions governing archives, in particular those concerning the storage period, the processing of certain categories of personal data, the right to information, the right of access, the right to be forgotten, the right to rectification, the right to restriction of processing, the right to erasure, the right to data portability, the right to object, data protection by design and data protection by default, the communication of a personal data breach to the data subject, the data protection impact assessment, codes of conduct and the powers of the supervisory authorities. International transfers of personal data must be carried out without prejudice to the rules applicable to the movement of cultural goods and to national treasures. 
Justification

Given that this Regulation needs to link the protection of personal data to the rules governing archives, which stand as safeguards for the collective and individual memory of European citizens, reference should be made to the essential role of archives as recognised by international and EU bodies.

There is also a need to clarify how the protection of personal data is to be linked to the rules governing archives, as enshrined in national law.

Moreover, to avoid any problems of interpretation, given that EU and national rules applicable to cultural goods and national treasures allow for restrictions to be placed on the dissemination of archives in order to protect the cultural heritage of states, it should also be specified that the provisions on international transfers of personal data are to be applied without prejudice to those rules.

Proposal for a Regulation

Article 5, point (b)

Compromise text proposed by the Presidency

(b)
collected for specified, explicit and legitimate purposes and not further processed in a way incompatible with those purposes; further processing of data for historical, statistical or scientific purposes shall not be considered as incompatible subject to the conditions and safeguards referred to in Article 83;
Alternative wording proposed:

(b)
collected for specified, explicit and legitimate purposes and not further processed in a way incompatible with those purposes; further processing of data for historical, statistical or scientific purposes, or for archiving purposes as defined by Member States' national laws, shall not be considered as incompatible subject to the conditions and safeguards referred to in Articles 83 and 83a respectively;

Justification

We propose that the scope of measures to be applied in particular to archives should be clarified, given their special nature, by referring explicitly to processing by archives services in accordance with Member States' national laws.

Proposal for a Regulation

Article 5, point (e)

Compromise text proposed by the Presidency

(e)
kept in a form which permits identification of data subjects for no longer than is necessary for the purposes for which the personal data are processed; personal data may be stored for longer periods insofar as the data will be processed (…) for historical, statistical or scientific (…) purposes pursuant to Article 83 (…);
Alternative wording proposed:

(e)
kept in a form which permits identification of data subjects for no longer than is necessary for the purposes for which the personal data are processed; personal data may be stored for longer periods insofar as the data will be processed solely for historical, statistical or scientific purposes in accordance with the conditions of Article 83 and until it is no longer deemed necessary to continue the storage, or where the data are processed by archives services in accordance with the laws of the Member States, under the conditions set out in Article 83a. 
Justification

We propose that the scope of measures to be applied in particular to archives should be clarified, given their special nature (in this case with regard to the storage period) by referring explicitly to processing by archives services in accordance with Member States' national laws.

Proposal for a Regulation

Article 83a (new)

Article 83a: Processing for archiving purposes
1.
Beyond the period that is necessary for the initial processing purposes for which the data were collected, personal data may be processed by archives services whose main task or legal obligation is to collect, store, classify, communicate, highlight and disseminate archives in the general interest, inter alia to provide proof of the rights of individuals or for historical, statistical or scientific purposes.

The tasks of communication and dissemination shall be carried out in accordance with the rules established by the Member States concerning access to and communicability and dissemination of administrative or archived documents.

2.
For the purposes referred to in paragraph 1, Member States may provide for derogations from Articles 5(d), 9, 14a, 15, 16, 17, 17a, 17b, 18, 19, 23, 32, 33, 38 and 53(1)(f) and (g). 

3.
Member States shall encourage the establishment, in particular by the European Archives Group, of codes of conduct designed to facilitate the implementation by archives of rules relating to personal data, with a view to ensuring: 

(a)
the confidentiality of data vis-à-vis third parties;
(b)
the authenticity, integrity and proper storage of data;
(c)
accessibility to archives in the framework of Member States' rules on access to administrative or archived documents.
Justification

In the framework of processing operations for which they are the controllers, archives services shall be responsible for safeguarding personal data, in the collective and individual interest of citizens. The current proposal for a Regulation must therefore fit in with national rules on the safeguarding, storage and functioning of archives.

In order to avoid any ambiguity in Member States' application of this future Regulation in relation to archives, we propose a definition which takes account of the objectives and tasks of archives services as laid down in international and European instruments, together with a reference to the rules established by the Member States concerning access to and communicability and dissemination of administrative or archived documents.

To ensure that the rules on personal data protection mesh with the rules applicable to the authorities responsible for the storage and communication of data in the general interest and for historic, statistical and scientific purposes, we propose that the necessary derogations be listed. 

The special nature of archives services are referred to in the 2011 UNESCO declaration: "Archives record decisions, actions and memories. Archives are a unique and irreplaceable heritage passed from one generation to another. Archives are managed from creation to preserve their value and meaning. They are authoritative sources of information underpinning accountable and transparent administrative actions. They play an essential role in the development of societies by safeguarding and contributing to individual and community memory. Open access to archives enriches our knowledge of human society, promotes democracy, protects citizens' rights and enhances the quality of life."
By way of example, in order to fulfil their role of safeguarding individual and collective memory and in order to be able to guarantee the reliability and authenticity of the data entrusted to them, archives services must be exempted from the rectification and erasure requirements laid down in Articles 16, 17 and 17a. In the case of personal data retained at the end of the period which was necessary for the initial processing purposes for which it was collected, the processing operations set up by archives services for such data must be exempted from the requirements laid down in Articles 14a, 32 and 33. 

A code of conduct would seem to be a suitable instrument for ensuring that rules on archives mesh with the EU regulation on the protection of personal data. The European Archives Group, which was set up following the Council Recommendation on priority actions to increase cooperation in the field of archives in Europe (2005/835/EC), would be the most appropriate choice of organisation to draw up a common code of conduct for the archives services of the EU Member States.

�	[Translator's note: the second part of this quotation is in fact from the second recital of the 2005 Council Recommendation and not from the 2003 Council Resolution.]






